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STATEMENT. 


At  ATav  Term,  1S61,  of  the  District  Court  of  the  South- 

•J  *  ' 

ern  District  of  New  York,  Judge  Betts  caused  fifty-three 
rules  and  forty-three  standing  interrogatories  in  prize  causes 
to  be  printed  and  promulgated  ;  appointed  prize  commis¬ 
sioners  to  take  depositions  in  preparatory) ;  and  opened  a 
Prize  Court. 

The  barque  Hiawatha  was  one  of  the  earliest  vessels 
brought  in  as  an  alleged  prize.  All  the  formalities  of  a 
Prize  Court  were  observed.  She  was  tried  under  the  prin¬ 
ciples  attaching  to  prize  of  war  by  the  law  of  nations,  and 
on  the  27th  day  of  September,  1861,  the  District  Judge 
before  referred  to,  signed  a  decree  whereby  “  it  is  adjudged 
“  and  decreed  by  the  Court  that  the  barque  Hiawatha ,  her 
“  tackle,  apparel  and  furniture,  together  with  her  cargo, 
“  laden  on  board  at  the  time  of  capture,  and  every  part  and 
“  portion  thereof  be  and  the  same  is  hereby  condemned  as 

“  lawful  prize.”  (See  Decree  Appendix,  Ho.  1,  p.  33.)_And 

TV/tcb.  .2-30. 

An  appeal  was  taken  to  the  Circuit  Court  for  the  South¬ 
ern  District  of  Yew  York,  in  the  Second  Circuit,  before 
Justice  Nelson  ;  and  the  case  came  before  His  Honor  in 
November,  1861.  A  certified  copy  of  a  despatch  from  the 
Secretary  of  State  to  the  Bremen  minister  was  the  only  addi¬ 
tional  testimony  interposed  by  the  appellant.  This  docu¬ 
ment  is  given  under  the  Eighth  Point.  The  Justice,  after 
the  Advocate  for  the  United  States  had  opened  the  case,  and 
the  advocate  for  the  appellants  had  been  heard,  deemed  it 
best  to  affirm  the  decision  of  the  District  Judge  in  order  that 
the  case  (and  another,  The  Crenshaw)  might  be  sent  to  the 
Supreme  Court  for  hearing  at  the  December  Term  ;  and 
Jlis  Honor  reserved  his  views  in  all  the  prize  cases  heard 
before  him. 
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FACTS. 


The  brig-  Hiawatha  is  a  British  vessel,  belonging  to  the 
port  of  Liverpool,  England.  On  the  eleventh  day  of  Feb¬ 
ruary,  1861,  she  started  from  her  home-port  (Liverpool) 
with  a  cargo  of  salt,  consigned  to  Richmond,  Virginia,  and 
was  there  to  take  freight  for  England. 

On  the  25th  and  26th  of  April  following,  the  master  worked 
her  up  towards  Hampton  Loads;  and  by  using  a  steamtug 
she  was  anchored  off'  City  Point  (up  James  Liver)  on  the 
29th  of  the  same  April. 

On  the  30th  of  April,  her  master  duly  reported  afid  en¬ 
tered  her  at  the  British  consulate,  in  Richmond. 

On  the  10th  of  May,  her  cargo  was  discharged  ;  and  she 
commenced  to  take  in  her  homeward  freight. 

Extra  exertions  were  made  to  get  in  the  outward  cargo, 
by  the  employment  of  relief  gangs,  night  and  day. 

The  next  day,  the  eleventh  oLMav,  the  master  of  the 
Hiawatha  received  the  following  telegram  from  his  consul : 

“  American  Telegraph  Company.  Received,  at  City 
Point,  May  1 1th,  1861,  at  5  o’clock  —  minutes.” 

By  telegraph  from  Richmond,  to  Capt.  Ballantyne,  Brit¬ 
ish  ship  Hiawatha : 

u  Neutral  vessels  will  be  allowed  fifteen  (15)  days  to 
“  leave  port  after  the  actual  commencement  of  the  block- 
“  ade  whether  such  vessels  are  with  or  without  cargoes, 
“  and  whether  the  cargoes  were  shipped  before  or  after  the 
“  commencement  of  the  blockade. 

“  Geo.  Moore,  Consul.” 

The  12th  of  May,  being  Sunday,  no  work  was  done. 

On  the  14th  of  May,  signed  thirty-three  bills  of  lading. 
All  cargo  in  and  stowed,  and  cleared  at  the  Custom-House. 

On  the  next  day,  the  fifteenth  of  May,  the  captain  got 


bis  papers  from  the  consulate,  at  Bichmond,  but  could  not 
get  to  the  ship  at  City  Point,  as  there  were  no  rail-cars 
running. 

On  the  sixteenth,  he  managed  to  get  to  City  Point, 
where  hisVesseUwas  ready  for  sea  and  he  ready  to  depart 
with  her,  but  no  steamtug  could  be  procured  ;  yet,  still,  he 
did  cast  offffrqnythe  wharfjuLthat  day,  and  moved  her  as 
far  as  lie  could  in  The  absence  of  steam-power  on  her 
voyage. 

On  the  next  day,  the  seventeenth,  a  steamtug,  the  “Da¬ 
vid  Currie took  her  further  on  her  voyage  :  but  after  a 
time,  from  the  violence  of  the  wind,  the  ship  had  to  come 
to  anchor,  and  the  steamtug  left  her. 

On  the  next  day,  the  eighteenth  of  May,  she  was  taken 
further  on  by  the  steamtug  William  Allison.  On  that  day, 
boarded  bv  an  officer  off  Jamestown  Fort,  and  the  master 
was  required  to  show  ship's  papers,  which  was  done  ;  the 
officer  said,  “lie  was  satisfied,'5  and  told  the  master  to  pro¬ 
ceed  on,  which  lie  did.  Vext  day,  Sunday,  the  vessel  had 
to  anchor,  wind-bound. 

Xext  day,  Monday,  jJh£_twentieth  of  May,  proceeded,  but 
was  boarded  by  the  United  States  steamer  Star ,  the  officer 
of  which  endorsed  the  following  upon  the  register :  . 

F’ViTiff'  •  fo- 1  §  & .  | 

“  This  vessel,  the  Hiawatha ,  has  been  boarded  by  the 
“  United  States  Blockading  Squadron,  and  was  ordered  not 
u  to  enter  jtny  port  in  Virginia  or  south  of  lt^May  (19th 
“struck  out,  and  20th  inserted.)  L.  A.  Brown,  Boarding 
“  Officer,  U.  S.  Steamer  Star.” 

She  then  continued  on  for  about  thirty  minutes,  when 
she  came  up  to  the  Minnesota ,  which  took  her  as  prize. 

Among  the  ship’s  papers  found  on  board,  was  the  follow¬ 
ing  certificate,  under  the  hand  and  seal  of  George  Moore, 
Esquire,  H.  B.  M.’s  consul  for  Virginia  :  111.  -fa  226.  J 

u  These  are  to  certify,  to  all  whom  it  may  concern,  that  \ 

I,  the  undersigned,  having  received  an  authoritative  cora- 
“  munication,  on  theJJLthjnstant,  to  the  effect  that  neutral 
"  vessels  would  he  allowed  fifteen  days  to  leave  port ,  after 
“  the  actual  commencement  of  the  blockade,  whether  such  i 
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“  vessels  were  with  or  without  cargoes ,  and  whether  the 
“  cargoes  were  shipped  before  or  after  the  commencement  of 
“the  blockade ;  and  having  immediately  communicated 
“  the  same  to  the  captains  of  British  merchant  vessels  and 
'‘to  others  interested  in  British  trade,  but  being  ignorant 
‘  of  the  precise  date  when  the  blockade  commenced ,  and 
\  having  simply  taken  my  information  from  the  public 
4 press  of  the  existence  of  such  a  blockade ,  proclaimed  on 
4  the  27th  day  of ^ April  last,  in  which  it  was  announced 
“that  a  blockade  would  be  enforced  of  the  ports  of  Vir¬ 
ginia,  therefore ,  having  procured  the  best  information 
“ attainable  on  the  subject ,  which  pointed,  to  the  second  of 
“  May  as  the  day  when  an  effective  blockade  was  sup- 
u posed  to  have  been  established,  action  -was  accordingly 
“  taken  for  the  due  dispatch  of  vessels  in  conformity  there- 
“  with. 

“  For  the  reasons  above  stated,  I  issue  this  certificate  to 
“  prove  that  all  deference  has  been  exercised,  to  the  best 
“  of  my  own  judgment,  in  order  to  meet,  in  proper  time, 
“  the  extension  of  the  period  granted  to  neutral  vessels  to 
“  clear  the  cargoes  on  board. 

“  I  further  certify  that  there  is  not,  at  the  present  date, 
“  a  custom-house  of  the  United  States  either  in  this  port  or 
“  at  the  port  of  Petersburg!!,  both  having  been  closed  by 
“the  local  authorities  and  not  reopened  by  order  of  the 
“  government  of  the  United  States. 

“In  testimony  whereof,  I  have  hereunto  set  my  hand 
“  and  seal  of  office. 

“British  Consulate,  Richmond,  this  fifteenth  day  of 
“  May,  1861. 

“  Geo.  Moore, 

“  Consul  of  the  State  of  Virginia.” 

The  vessel  had  gone  JLOO  mile  swh  en  seized.  City  Point, 
where  she  took  in  her  cargo,  is  upwards  of  that  distance 
from  the  Atlantic.  The  river  has  a  very  winding  course. 

Uo  reason  was  given  for  seizure.  (See  deposition  in  pre- 
paratorio  of  John  Ballantyne,  the  master,  to  the  3d  Inter¬ 
rogatory.)  “  I  don’t  know  for  what  reasons  or  on  what 
“  pretence  the  seizure  was  made,  except  that  the  captain  of 


7 


“  the  Minnesota  told  me  to  go  aboard  my  ship  and  make 
“  her  snug;  that  he  intended  to  send  the  vessel  on  to  New 
“York”  (TVnoh  Zft'o  5YT ) 

The  whole  of  the  cargo  (tobacco)  is  consigned  to  British 
houses. 

On  board  of  the  vessel,  Mr.  Moore,  H.  B.  M.’s  consul  at 
Richmond,  had  shipped  his  furniture  and  the  personal 
effects  of  himself  and  family,  having  got  leave  of  absence 
from  his  government. 


PLEADINGS. 

LVmU  l.'l*-'2-'- 

Libel. — First. — That  in  Virginia,  as  well  as  in  other 
States  of  the  United  States,  insurrections  exist  against  the 
United  States  and  the  government  thereof,  which  are  com¬ 
mitted  and  maintained  by  the  authorities  of  Virginia  and 
by  many  of  its  citizens  as  well  as  by  other  States  and  their 
citizens.  That  these  have  formed  combinations  to  oppose 
the  laws  of  the  United  States  and  obstruct  their  execution, 
which  combinations  were  too  powerful  to  be  suppressed 
by  ordinary  judicial  proceedings  or  by  marshals.  That 
the  authorities  of  Virginia  and  many  of  its  citizens,  as 
well  as  the  authorities  of  other  States  and  the  citizens 
thereof,  do  oppose  and  obstruct  the  execution  of  the  laws 
of  the  United  States  and  have  levied  and  do  levy  war 
against  these  United  States  and  the  government  thereof. 
That  the  President  had  called  out  the  militia  from  divers 
States,  and  employed  land  and  naval  forces  for  the  purpose 
of  suppressing  the  said  insurrections,  combinations  and 
treasonable  levying  of  war  and  causing  the  laws  of  the 
United  States  to  be  duly  executed,  and  that  hostilities  now 
exist  and  did  exist,  at  all  the  times  mentioned  in  the  Libel, 
between  these  United  States  and  the  said  insurgent  author¬ 
ities,  citizens,  traitors  and  combinations,  and  that  all  this 
was  public  and  notorious.  Second. — That  the  President  had 
issued  his  proclamation,  on  the  twenty-seventh  day  of  April, 
1861,  that  a  blockade  of  the  ports  of  the  State  of  Virginia 
would  be  established.  Third . — That,  among  other  places, 
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the  port  of  Richmond  was  and  is  blockaded,  which  block¬ 
ade  lias  been  and  is  actually  set  on  foot.  Fourth. — That 
the  Hiawatha ,  and  the  goods,  &c.,  on  board  were,  on  the 
twentieth  of  May,  1861,  taken  and  seized  in  Hampton 
Hoads  by  the  Minnesota ,  under  the  command  of  Flag  Offi¬ 
cer  S.  H.  Stringham,  acting  under  the  said  proclamations 
and  instructions  of  the  President  of  the  United  States. 
Fifth. — That,  at  the  time  of  seizure,  the  Hiawatha  was  at¬ 
tempting  to  leave  the  port  of  Richmond.,  one  of  the  block¬ 
aded  ports  of  Virginia,  and  to  violate  and  was  violating 
the  said  blockade  of  such  port,  and  the  proclamation  by 
which  it  was  established,  having  notice  of  such  blockade, 
and  thereby  liable  to  confiscation  and  condemnation  as 
lawful  prize.  Sixth. — That  the  said  vessel  and  cargo  were 
then  within  the  jurisdiction  of  the  Court. 

Prayer  :  For  condemnation  as  lawful  prize. 


Thnv  Vh  lO  -f<,  .1  st 

Claim  and  Answer  of  Edward  Mortimer  Archibald , 
Esquire,  Her  Britannic  Majesty’s  Consul  for  the  Port  and 
State  of  Hew  York,  intervening  for  the  interests  of  owners 
of  the  following  portions  of  the  cargo,  who  are  absent  in 
Europe,  namely  :  Twenty-three  hogsheads  and  eighty-eight 
half  hogsheads  of  tobacco,  one  hundred  and  five  half 
tierces  of  tobacco,  and  one  hundred  and  eighty -one  half 
boxes  and  kegs  of  tobacco,  consigned Ji^ARobeH^EFwar-ds. 
Two  hogsheads  and  nineteeen  half  hogsheads  of  tobacco, 
consigned  to  Pobert  Nevinjfc  Co.  Twenty-two  hogsheads 
of  tobacco  to  Y.  0.  B.  O'Connor .  Thirty-two  hogsheads  and 
fifty-five  half  hogsheads  of  tobacco,  forty-seven  half  tierces 
and  sixty  quarter  tierces  of  tobacco,  twenty  boxes  and  kegs 
of  tobacco,  and  two  hundred  and  ten  three-quarter  boxes 
of  tobacco,  and  also  thirty-two  bales  of  cotton,  consigned  to 
W.  A.  cb  G.  Maxwell  cb  Co.  Twenty  five  half  hogsheads 
of  tobacco,  consigned  to  Barr  cb  Williamson.  Seventy 
half  tierces  and  fifty- three  quarter  boxes  of  tobacco,  con¬ 
signed  to  Charles  R.  Somervail  cb  Co.  Thirty  three  half 
tierces,  one  hundred  and  three  quarter  cases  and  eighteen 
boxes  and  kegs  of  tobacco,  consigned  to  Robert  Kerr „ 
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Fifty-one  hogsheads  of  tobacco  consigned  toH.  Evans  & 
Co.  Thirty-three  bales  of  cotton,  and  also  seventy-eight 
half  hogsheads,  seventy-seven  half  tierces  and  ninety-three 
quarter  boxes  of  tobacco,  co n s i g ned^to  order.  Sixty-seven 
hogsheads,  ninety  eight  half  tierces,  eighty-five  quarter 
tierces,  ninety-two  ca=es,  eighty-nine  boxes  and  kegs,  and 
twenty-seven  three-quarter  boxes  of  tobacco,  consigned  to 
John  K.  GilliaUjh-£ku_ 

First. — That  the  said  barque  Hiawatha ,  and  such  por¬ 
tions  of  her  cargo  are,  as  the  said  claimant  believes,  true 
British  property  ;  and  said  claimant  claims  the  same  on  be¬ 
half  ot  all  and  every  the  owners  thereof.  Second. — That 

he  does  not  know  and  cannot  sav  whether  the  Hiawatha 

«/ 

was,  at  the  time  of  seizure  (as  alleged  in  libel),  attempting 
to  leave  the  port  of  Richmond,  Virginia,  in  violation  of  any 
blockade,  nor  how  far  there  was,  at  that  time,  such  a  block¬ 
ade,  of  the  said  port  of  Richmond  as  could  justify  her 
seizure  as  prize ;  nor  does  he  believe  she  has  done  any  act 
which  can  or  ought  to  cause  her  forfeiture  or  the  forfeiture 
of  her  tackle,  apparel,  furniture  or  of  any  portion  of  her 
cargo.  Third. — That  said  barque  Hiawatha  was,  at  the 
time  of  seizure,  a  British  vessel,  with  a  British  crew  on 
board,  on  an  honest  voyage,  with  a  cargo  belonging  to  sub¬ 
jects  of  Great  Britain  residing  out  of  the  United  States  and 
in  England  and  other  British  possessions,  and  this  too  while 
the  said  United  States  were  at  peace  with  Great  Britain, 
and  there  was,  between  the  two  nations,  a  treaty  of  amity 
and  commerce  on  the  footing  of  the  most  favored  nations. 
Denies  that  there  was  any  legal  blockade  at  time  of  seizure  ; 
and  also  denies  knowledge  and  notice  of  any  such  block¬ 
ade.  And  the  claimant  prays  that  such  portions  of  said 
cargo  may  be  restored,  and  that  he  be  hence  dismissed 
with  costs  and  charges. 

(Test  Oath  added.) 


1  T-fo  l  >V 

Claim  and  Answer  of  Peter  Hiller ,  Joseph  Hossman  and 
Thomas  Potts ,  as  owners  of  the  vessel,  and  in  connection 
with  their  right  and  duty  as  carriers  to  protect  her  cargo, 
2 
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First. — That  they  were,  prior  to  seizure  of  said  bark  Hia- 
watha ,  her  sole  owners ;  that  she  belongs  to  the  port  of 
Liverpool,  England  ;  they  also  say  that  they  are  and  ever 
have  been  British  subjects  by  birth  and  residents  in  the 
British  dominions;  that  the  said  barque,  commanded  by 
John  Ballantyne,  as  master,  sailed  on  the  lltli  day  of  Feb., 
1861,  with  the  respondent,  Thomas  Potts,  part  owner,  on 
board,  with  a  cargo  of  salt  only,  consigned  to  Richmond, Vir¬ 
ginia,  and  to  take  a  cargo  back  to  England  ;  that  on  or  about 
the  twenty-third  of  April,  1861,  the  said  vessel,  on  said  voy¬ 
age,  arrived  at  the  entrance  of  Chesapeake  Bay  and  Hampton 
Roads,  and  was  unable  to  get  a  pilot;  and  the  vessel  was 
three  (lavs  without  one,  and  was  obliged  to  be  worked  in  at 
great  disadvantage  by  the  master ;  that  there  was  no  block¬ 
ade  preventing  her  entrance  ;  that  her  cargo  was  unloaded 
under  difficulties,  in  part  arising  from  unhappy  differences 
between  the  Northern  and  Southern  States,  but  in  which 
these  respondents  never  interfered,  although  this  caused  all 
foreign  vessels  to  be  under  great  disadvantage  of  entering 
port,  discharging  cargo,  receiving  return  cargo  and  pro¬ 
ceeding  on  home  voyage,  and  delayed  all  the  same  in  point 
of  time ;  that  on  entering  City  Point,  and  anchoring,  the 
master  reported  and  entered  his  vessel  with  the  British 
Consul,  at  Richmond,  and  next  day  attempted  to  enter  his 
vessel  at  the  proper  Custo’m-House,  but  could  not  on  ac¬ 
count  of  the  disturbed  condition  of  affairs.  By  the  tenth 
of  May,  by  great  exertions,  the  outward  cargo  was  dis¬ 
charged  and  the  homeward  cargo  commenced  to  be  taken  ; 
that  most  of  such  cargo,  namely,  tobacco,  was  connected,  as 
respondents  are  informed  and  believe,  with  old  subsisting 
contracts  for  furnishing  the  same  to  British  houses  ;  that 
the  crew,  and  a  gang  of  negroes,  were  employed  in  expe¬ 
diting  the  getting  in  of  such  outward  cargo  ;  that  it  was 
impossible  for  her  to  attempt  to  sail  before  the  fifteenth  of 
May,  owing  to  the  unsettled  condition  of  matters,  and  on 
account  of  the  British  Consul  living  at  a  distance,  and  be¬ 
cause  no  steamtug  could  be  obtained,  and  the  master  had 
to  try  to  get  her  out  on  the  16th  of  May  without  pilot,  and 
she  was  on  that  day  started,  but  she  then  encountered  head 
winds.  At  last,  on  the  17th,  the  steamer  Wm.  Currie  at¬ 
tempted  to  tow  her,  but  broke  off  in  an  hour ;  on  the  18th, 
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the  steamer  Wm.  Allison  towecl  lier  within  twenty  miles 
of  Fort  Monroe,  and  would  not  take  her  further,  and  she 
was  then  wind-bound  until  the  20th  of  May,  and  thereafter 
the  master  had  to  let  her  go  with  the  tide  into  Hampton 
Roads  towards  the  mouth  of  Chesapeake  Bay  ;  and  it  was 
there  and  under  this  condition  she  was  overhauled  by  the 
Star,  whose  officers  wrote  something  on  her  register,  but  she 
was  not  notified  of  any  blockade  before  or  at  that  time  or 
thereafter;  that  no  reason  was  given  for  her  seizure ;  the 
cargo  of  the  Iliawatlm  consisted  of  tobacco  and  sixty-five 
bales  of  cotton,  which  were  shipped  for  and  is  for  British  ac¬ 
count  and  consigned  to  British  houses  in  England  ;  there  was 
nothing  else  on  board,  save  nine  cases,  containing  wearing 
apparel,  &c.,  belonging  to  George  Moore,  Esq.,  H.  B.  M.’s 
Consul  at  Richmond,  he  having  gone  to  England  with  his 
family;  that  while  the  said  barque  Hiawatha  was  at  City 
Point  no  northern  newspaper  could  be  had,  nor  could  any 
information  be  obtained  of  what  was  going  on  or  being 
promulgated  at  Washington  ;  that  a  portion  of  said  tobacco 
on  board  said  bark  had  been  shipped,  for  some  of  the  afore¬ 
said  British  houses,  as  early  as  the  Kith  of  April  last,  (1861,) 
on  board  the  steamer  Yorktown ,  but  the  latter  was  seized  by 
enemies  of  the  Government,  and  the  tobacco  had  to  be  re¬ 
shipped,  and  was  received  by  the  Hiawatha.  Second. — 
They  admit  that  the  President  did,  on  the  twenty-seventh 
day  of  April,  1861,  issue  a  proclamation  that  a  blockade 
of  the  ports  of  Virginia  would  be  established,  but  they  say 
it  was  to  be  a  blockade  of  a  special  nature,  and  for  special 
reasons.  Third. — The  respondents  do  not  know  when 
any  blockade  of  the  Port  of  Richmond  was  established. 
Fourth. — That  although  the  said  Hiawatha  was  seized  in 
Hampton  Roads  by  the  Minnesota ,  neither  the  master,  nor 
these  respondents  know  under  what  proclamation  her  com¬ 
mander  was  acting.  Fifth. — They  deny  that  the  bark  Hia¬ 
watha ,  at  the  time  of  the  seizure,  was  attempting  to  leave 
the  port  of  Richmond,  with  a  view  to  violate  any  blockade 
as  referred  to  in  libel.  Sixth. — They  deny  that  the  bark 
Hiawatha ,  her  tackle,  &c.,  or  any  portion  of  her  cargo, 
ought  or  can  be  justly  and  legally  condemned  as  prize. 
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Prayer :  That  the  vessel  and  cargo  be  restored  to  re¬ 
spondents,  and  that  they  may  be  dismissed,  with  costs  and 
charges. 

(Test  Oath  of  Thomas  Potts,  one  of  the  above  claimants 
and  owners,  added.) 

IWP  ift  fD  3^, 

Claim  and  Answer  of  Cornelius  Du  Bois  and  Joseph  B. 
Vandervoort,  composing  the  firm  of  Dn  Bois  &  Yander- 
voort,  of  the  city  of  New  York,  as  agents  and  intervening 
for  the  firm  of  Dalgetty  &  Co.,  of  London,  England,  claim¬ 
ants  of  25  half  tierces  of  tobacco  and  30  quarter  tierces  of 
tobacco. 

First. — -The  said  portion  of  tobacco  shipped  on  the  Hia¬ 
watha  is  the  sole  property  of  Dalgetty  &  Co.,  of  London, 
England.  Second. — That  the  parties  composing  said  firm 
of  Dalgetty  &  Co.,  are  British  subjects ;  that  the  voyage  of 
the  vessel  commenced  before  intestine  troubles  had  come  to 
any  head  in  the  United  States;  and  that  there  was  a  treaty 
of  amity  and  commerce  between  Great  Britain  and  the 
United  States  at  the  time  of  seizure.  Third. — They  do  not 
know  how  far  there  was  at  that  time  such  a  blockade  of  the 
port  of  Richmond  as  could  justify  her  seizure  as  a  prize; 
that  she  lost  no  time  in  receiving  her  outward  cargo  ;  that 
if  she  had  received  the  usual  appliances  of  pilots,  steam, 
Ac.,  in  going  in  and  coming  out  of  Richmond,  she  would 
have  got  out  of  Chespeake  Bay  within  a  week  sooner  than 
she  did.  And  these  claimants  do  not  believe  the  said  vessel 
or  her  master  or  owners  have  done  any  act  which  can  or 
ought  to  cause  the  forfeiture  of  the  portions  of  the  cargo 
herein  claimed  ;  and  that  even  if  the  vessel  has  done  any¬ 
thing  contrary  to  law,  the  owners  of  the  said  portions  of  the 
cargo  have  not  lent  themselves  thereto,  nor  done  any  such 
thing  themselves  ;  nor  was  the  master  their  agent  in  regard 
to  said  goods ;  that,  being  nearly  3,000  miles  away,  they 
were  not  cognizant  of  any  transactions  embraced  by  the 
libel,  and  which  are  therein  made  the  basis  of  a  seizure. 
They  say  they  do  not  know  when  any  such  blockade  ac¬ 
tually  occurred. 

Prayer  :  That  the  said  tobacco  be  restored  to  the  said 
Dalgetty  &  Co.,  (through  these  claimants,  as  their  agents,) 


and  that  they  he  hence  dismissed,  with  their  costs  and 

«/  ' 

charges. 

( Test  Oath  added.) 

Claim  and  Answer  of  James  A.  Pattison  and  Thomas  A. 
Pattisox,  composing  the  firm  of  J.  A.  &  T.  A.  Pattison,  of 
the  city  of  New  York,  as  agents  of  and  intervening  for 
Pobert  Edwards  of  Liverpool,  England ;  and  also  as 
agents  of  and  intervening  for  W.  A.  &  G.  Maxwell  &  Co., 
of  Liverpool,  England,  and  likewise  as  agents  of  and  inter¬ 
vening  for  John  K.  Gilliatt  &  Co.,  of  London,  England,  for 
the  following  respective  portions  of  cargo  :  Pobert  Edwards 
for  43  hogsheads  of  tobacco  consigned  to  him.  W.  A.  & 
G.  Maxwell  &  Co.,  for  35  hogsheads  of  tobacco  and  12 
half  hogsheads  of  tobacco.  John  K.  Gilliatt  &  Co.,  12  half 
bogheads  of  tobacco. 

First. — The  above  portions  of  said  cargo  were,  from  the 
time  of  shipment  on  board  of  said  barque  and  still  are  the 
respective  properties  of  the  parties  aforesaid,  and  for  whom 
respectively  they  are  herein  claimed.  Second. — That  all 
the  parties  composing  the  said  respective  firms  are  British 
subjects.  Also,  that  the  said  barque  Iliawatha  is  and  was, 
at  the  time  of  seizure,  a  British  vessel.  Third. — ( The  bal¬ 
ance  of  this  claim  and  answer  is  in  much  the  same  language 
and  form  as  the  one  immediately  preceding ,  put  in  by 
Messrs.  Hu  Hois  do  Vandervoort.) 

Prayer:  That  the  said  properties  may  be  restored 
(through  these  claimants,  as  their  agents,)  and  that  they 
may  have  costs  and  charges. 

( Test  Oath  added.) 

pVnJt.  Zo  To 

Cl adi  and  Answer  of  Robert  Colgate  and  Edward 
Austin ,  composing  the  firm  of  Pobert  Colgate  &  Co.,  of 
the  city  of  Yew  York,  as  agents  of  and  intervening  for 
the  firm  of  Frederick  Parbury  &  Co.,  of  London,  England, 
and  residing  there,  for  the  following  portions  of  the  cargo  : 
100  half  tierces  of  tobacco,  and  22  cases  of  tobacco,  con¬ 
signed  to  the  said  Frederick  Parbury  &  Co. 
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First. — The  said  portions  of  cargo  were  connected  with  a 
contract,  whereby  the  said  Parbury  &  Co.  were  to  have 
furnished  to  them  this  and  larger  quantities  from  ports  in 
Virginia,  to  be  shipped  there  on  their  own  account,  direct 
for  London.  That  such  contract  was  subsisting  before  and 
at  the  time  the  above  quantity  was  laden  on  board,  and  was 
put  on  board  in  good  faith,  and  as  an  instalment  under 
such  contract,  and  the  same  is  and  was  the  sole  property  of 
the  said  Frederick  Parbury  &  Co. 

Second. — That  the  persons  composing  the  said  firm  are 
British  subjects.  Also,  that  the  barque  Hiawatha  is  a 
British  vessel ;  and,  was  on  an  honest  voyage  at  time  of 
seizure. 

AT  B. — The  balance  of  this  claim  and  answer  is  in 
much  the  same  language  and  form  as  the  one  above  put  in 
by  Messrs.  Da  Bois  cb  Vandervoort.  ( P .  12,  ante.) 

Prayer :  That  the  said  property  may  be  restored  to  the 
said  Frederick  Parbury  &  Co.  (through  these  claimants  as 
their  agents),  and  t  at  they  may  have  their  costs  and 
charges. 

( Test  Oath  added.) 
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POINTS, 

I. — The  TJ.  S.  wees  on  a  peace  fooling  at  the  time  of  the 
seizure  of  the  Hiawatha  as  prize  of  war. 

Congress  alone  could  declare  war  (Constitution, 
Art.  1,  §  8,  subd.  10)  ;  and  give  it  life  by  supplies. 
(Ib.,  Libd.  17.) 

These  powers  are  exclusive,  (Story,  Book  3,  ch. 
21,  §  1168,  1171, 1172,  1173,  citing  Federalist,  41.) 
President’s  powers  limited. 

Act  of  Feb.  28,  1795,  §  2,  (1  Stat,  at  Large, 
424.) 

Act  of  March  3,  1S07.  (2  Ib.,  443,  ch.  39.) 
Act  of  March  2,  1833,  §  5.  (4  Ib.,  634.) 

Chi  tty ’s  Law  of  Nations,  28,  30. 

Jecker  v.  Montgomery ,  13  Howard’s  Rep., 
498. 

3  Phi  Hi  more’s  Int.  Law,  740-1. 
u  Levying  War,”  1  Phillips’s  State  Trials, 
314. 

1  Sprague,  Appendix,  593. 

Yattel,  424,  425,  §  292,  (Ingraham’s  Edit.) 


II. — Although  the  President  took  proceedings  to  put 
down  civil  commotion ,  his  action  could  not  and  did  not 
vary  Constitution  or  statute  law.  What  he  did ,  might  aid 
in  the  protection  of  rights  /  but  he  could  not  and  did  not 
make  the  South  a  hostile  nation — not  change  rebellion  or 
civil  commotion ,  with  its  consequences ,  into  a  war ,  as  be¬ 
tween  independent  nations ,  carrying  national  ivar  conse¬ 
quences. 

Twenty-first  December,  1860,  people  in  South  Caro¬ 
lina  u  secede.” 

This  is  followed,  on  the  9th  of  January,  by  people 
in  Mississippi;  on  the  16th  by  Alabama;  12th,  Flor¬ 
ida;  19th,  Georgia;  23th  Louisiana;  on  the  1st  of 
February,  Texas.  The  12th  of  April,  1861,  Fort 
Sumpter  bombarded  ;  on  the  15th  evacuated. 
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On  the  day  of  such  evacuation  (loth  April)  the 
President  issued  a  proclamation,  calling  out  the  militia, 
in  order  to  suppress  combinations:  “I  appeal  to  all 
loyal  citizens  to  favor,  facilitate  and  aid  this  effort  to 
maintain  the  honor,  the  integrity  and  the  existence  of 
our  natural  Union  and  the  perpetuity  of  popular  gov¬ 
ernment  and  to  redress  wrongs  long  enough  endured.” 
The  President  therein  “  appealed  to  all  loyal  citizens 
to  facilitate  and  aid and  gave  the  assurance  that  “  in 
every  event  the  utmost  care  would  be  observed,  con¬ 
sistently  with  the  object,”  in  view,  “  to  avoid  any 
devastation,  any  destruction  of  or  interference  with 
property,  or  any  disturbance  of  peaceful  citizens  in 
any  part  of  the  country.”  No.  3  in  Appendix  to 
Statutes  of  the  Thirty-seventh  Congress. 

April  19th,  1861.  Proclamation  of  the  President 
of  intended  “  Blockade,  wit h  a  view  to  the  collection  of 
the  revenue  and  the  protection  of  the  public  peace 
and  the  lives  and  property  of  quiet  and  orderly  citi¬ 
zens  pursuing  their  lawfid  occupations ,  until  Con¬ 
gress  shall  have  assembled  and  deliberated  on  the  said 
unlawful  proceedings  or  until  the  same  shall  have 
ceased ,  have  further  decreed  it  advisable  to  set  on 
foot  a  blockade  of  the  ports  wTithin  the  States  afore¬ 
said.”  “  A  competent  force  will  be  posted.”  No.  4, 
lb. 

27th  April,  ’61.  Proclamation  of  the  President  ex¬ 
tending  “  Blockade”  to  Virginia  and  North  Carolina. 

“  — an  efficient  blockade  of  the  ports  of  those  States 
will  also  be  established.”  lb.  No.  5. 

Commodore  Prendergast’s  notice  off  Fortress  Mon¬ 
roe.^  April  30,  1862.  Fob  131 ;  Print.  56. 

May  3d,  ’61,  Proclamation  of  the  President,  call¬ 
ing  out  a  further  force  of  42,034  volunteers  for  three 
years.  Pecites  that  existing  exigencies  demand  im¬ 
mediate  and  adequate  measures  for  the  protection  of 
the  National  Constitution  and  the  preservation  of 
the  National  Union  by  the  suppression  of  the  insur¬ 
rectionary  combinations  now  existing  in  several  States 
for  opposing  the  laws  of  the  Union  and  obstructing 
the  execution  thereof.  /&.,  No.  6. 
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The  “  Blockade”  was  for  a  limited  and  home  pur¬ 
pose.  A  special  blockade. 

Its  intention  was  to  stop  goods,  chargeable  with  duty, 
from  entering  ;  to  prevent  privateering ;  and  to  with¬ 
hold  supplies  from  insurgents  ;  not  to  have  the  distinct¬ 
ive  operation  or  power  of  a  blockade  under  the  law  of 

nations.  J-faUrc-Vx  1,,+  L.  m  A  fl 

(om  .Rr-,ut  t-Y  it  a  sl-i-  cc  foo  \iro  a  cL  fe 

y  ZZZppy/aJ-  T?-,v.  C.  5 y  0 

a»'cl  iA<  J^p » n c A  V  A/Tpir/a-  (  ,uo~tecl  Tkcrc.^  i  tvo/o 

l  +  S,  . 


III.— This  vessel  is  to  be  tried  under  the  law  and  facts 
of  the  time  of  her  conduct:  May,  1861.  But,  even  if  we 
bring  under  notice  the  subsequent  worthing  of  Congress , 
we  shall  find  confirmatory  proof :  that  laws  touching  rebel¬ 
lion  affect  and  cover  the  present  state  of  the  country ,  and 
that  the  law  of  nations  is  not  required. 

Act  of  Congress  of  July  13th,  1831,  Chap.  Ill,  vol. 
12,  of  U.  S.  Stat.  at  Targe,  235.  “  An  Act  further  to 

provide  for  the  collection  of  duties  and  imports  and 
for  other  purposes.” 

§  1.  Be  it  enacted,  &c.,  u  That  whenever  it  shall,  in 
the  judgment  of  the  President,  by  reason  of  unlaivful 
combinations  of  persons  in  opposition  to  the  laws  of  the 
United  States ,  become  impracticable  to  execute  the  reve¬ 
nue  laws  and  collect  the  duties  on  imports  by  the  ordi¬ 
nary  means ,  in  the  ordinary  way ,  at  any  port  of  entry 
in  any  collection  district ,  he  is  authorized  to  cause  such 
duties  to  be  collected  at  any  port  of  delivery  in  said 
district  until  such  opposition  shall  cease,”  &c. 

§  3.  As  to  vessels  detained,  in  relation  to  which  du¬ 
ties  are  collectable  :  “  That  it  shall  be  unlawful  to  take 
any  vessel  or  cargo,  detained  as  aforesaid,  from  the 
custody  of  the  proper  officers  of  the  customs,  unless  by 
3 
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process  of  some  Court  ol  the  United  States ;  and  in 
case  of  any  attempt  otherwise  to  take  such  vessel  or 
cargo  by  any  force  or  combination  or  assemblage  of 
persons  too  great  to  be  overcome  by  the  officers  of  the 
customs,  it  shall  and  may  be  lawful  for  the  President, 
or  such  person  or  persons  as  he  shall  have  empowered 
for  that  purpose,  to  employ  such  part  of  the  army  or 
navy  or  militia  of  the  United  States  or  such  force  of 
citizen  volunteers  as  may  be  deemed  necessary,  for  the 
purpose  of  preventing  the  removal  of  such  vessel  or 
cargo  «md  protecting  the  officers  of  the  customs  in  re¬ 
taining  the  custody  thereof.55 

§  5.  “  That  whenever  the  President,  in  pursuance  of 
the  provisions  of  the  second  section  of  the  act  entitled 
“An  Act  to  provide  for  calling  forth  the  militia,  &c.,55 
approved  February  28th,  1795,  shall  have  called  forth 
the  militia  to  suppress  combinations  against  the  laws  of 
the  United  States ,  ancl  to  cause  the  laws  to  be  duly  ex¬ 
ecuted ,  and  the  insurgents  shall  have  failed  to  disperse 
by  the  time  directed  by  the  President,  and  when  said 
insurgents  claim  to  act  under  the  authority  of  any 
state  or  states,  and  such  claim  is  not  disclaimed  or  re¬ 
pudiated  by  “the  persons  exercising  the  functions  of 
government  in  such  state  or  states,  or  in  the  part  or 
parts  thereof  in  which  said  combination  exists,  nor 
such  insurrection  suppressed  by  said  state  or  states, 
then  and  in  such  case  it  may  and  shall  be  lawful  for 
the  President,  by  proclamation,  to  declare  that  the  in¬ 
habitants  of  such  state,  or  any  section  or  part  thereof 
where  such  insurrection  exists,  are  in  a  state  of  insur¬ 
er  ection  against  the  United  States  •  and  thereupon  all 
Commercial  intercourse  by  and  between  the  citizens 
thereof  and  the  citizens  of  the  rest  of  the  United  States 
shall  cease  and  be  unlawful,  so  long  as  such  condition 
of  hostility  shall  continue;  and  all  goods  and  chattels, 
wares  and  merchandize,  coming  from  said  state  or  sec¬ 
tion  into  the  other  parts  of  the  United  States,  and  all 
proceeding  to  such  state  or  section  by  land  or  water, 
shall,  together  with  the  vessel  or  vehicle  conveying 
the  same,  or  conveying  persons  to  or  from  such  state 
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or  section,  be  forfeited  to  the  United  State3, provided, 
however ,  that  the  President  may,  in  liis  discretion,  li¬ 
cense  and  permit  commercial  intercourse  with  any  such 
part  of  said  State  or  section ,  the  inhabitants  of  which 
are  so  declared  in  a  state  of  insurrection ,  in  such  arti¬ 
cles  and  for  such  time  and  by  such  persons  as  he,  in 
his  discretion,  may  think  most  conducive  to  the  public 
interest ;  and  such  intercourse,  so  far  as  by  him  li¬ 
censed,  shall  be  conducted  and  carried  on  only  in 
pursuance  of  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Treasury.” 

§  6.  “That  from  and  after  fifteen  days  after  the  is¬ 
suing  of  the  said  proclamation,  as  provided  in  the  last 
foregoing  section  of  this  act,  any  ship  or  vessel  belong¬ 
ing  in  whole  or  in  part  to  an}T  citizen  or  inhabitant  of 
said  State,  or  part  of  a  State,  whose  inhabitants  are  so 
declared  in  a  state  of  insurrection,  found  at  sea,  or  in 
any  port  of  the  rest  of  the  United  States,  shall  be  for¬ 
feited  to  the  United  States.” 

§  7.  “  That  in  the  execution  of  the  provisions  of  this 
act,  and  of  the  other  laws  of  the  Unite!  States,  pro¬ 
viding  for  the  collection  of  duties  on  imports  and  ton¬ 
nage,  it  may  and  shall  be  lawful  for  the  President,  in 
addition  to  the  revenue  cutters  in  service,  to  employ, 
in  aid  thereof,  such  otner  suitable  vessels  as  may,  in 
his  judgment,  be  required.” 

Act  to  increase  the  military  establishment  July  29th, 
1861,  chap.  xxiv.  (Ib.  279,  §  1),  as  the  exigencies  of 
the  public  service  may,  in  the  opinion  of  the  President 
of  the  United  States,  demand. 

§  6.  “  That  the  increase  of  the  military  establishment 
created  or  authorized  by  this  act  is  declared  to  be  for 
service  during  the  existing  insurrection  and  rebellion  * 
and  within  one  year  after  the  constitutional  authority 
of  the  Goo&rnmmt  of  the  United  Sides  shall  be  re-es¬ 
tablished,  and  organized  resistance  to  such  authority 
shall  no  longer  exist,  the  military  establishment  may 
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be  reduced  to  a  number  not  exceeding  25,000,  unless 
otherwise  ordered  by  Congress.” 

An  Act  to  provide  for  the  suppression  of  the  rebel¬ 
lion  against  and  resistance  to  the  laws  of  the  United 
States,  and  to  amend  the  act  entitled  u  An  Act  to  pro¬ 
vide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,”  &c.,  passed  February  28th,  1795.  July 
26th,  1861,  chapf  xxv.  (Ib.  218.)  ™ — ~ 

§  1.  Be  it  enacted,  That  whenever,  by  reason  of 
unlawful  obstructions ,  combinations  or  assemblages  of 
persons  or  rebellion  against  the  authority  of  the  Gov¬ 
ernment  of  the  United  States ,  it  shall  become  imprac¬ 
ticable,  in  the  judgment  of  the  President  of  the 
United  Srates,  to  enforce,  by  the  ordinary  course  of 
judicial  proceedings,  the  laws  of  the  United  States 
within  any  State  or  Territory  of  the  United  States,  it 
shall  be  lawful  for  the  President  of  the  United  States 
to  call  forth  the  militia  of  any  or  all  the  States  of  the 
Union,  and  to  employ  such  parts  of  the  land  and  naval 
forces  of  the  United  States  as  he  may  deem  necessary 
to  enforce  the  faithful  execution  of  the  laws  of  the 
United  States  or  to  suppress  such  rebellion  in  whatever 
State  or  Territory  thereof  the  laws  of  the  United  States 
may  be  forcibly  opposed,  or  the  execution  thereof 

forcibly  obstructed.” 

1 1 

Chap.  XXVIII.  ( lb .  283.)  “  An  Act  making  an 

appropriation  to  pay  the  expenses  of  transporting  and 
delivering  arms  and  munitions  of  war  to  the  loyal  citi¬ 
zens  of  the  States  in  which  the  inhabitants  now  are  or 
hereafter  may  be  in  rebellion  against  the  Government 
of  the  United  States,  and  to  provide  for  the  expense  of 
organizing  them  into  companies,  battallions,  regiments 
or  otherwise  for  their  own  protection  against  domestic 
violence ,  insurrection ,  invasion  or  rebellion. 

Chap.  XXXII.  (Ib.  284.)  Further  to  provide  for  the 
collection  of  duties,  “  That  the  powers  of  the  Presi¬ 
dent  to  declare  the  inhabitants  of  any  State  or  any 
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part  thereof  in  a  state  of  insurrection ,  as  provided,  Ac., 
shall  extend  to  and  include  the  inhabitants  of  any 
State  or  part  thereof  where  such  insurrection  against 
the  United  States  shall  be  found  by  the  President  at 
any  time  to  exist.” 

Chap.  XXXIII.  An  act  to  define  and  punish  cer¬ 
tain  conspiracies.  If  two  or  more  persons  within  any 
State  or  Territory  conspire  to  overthrow,  put  down  or 
destroy  by  force  or  levy  war  against  the  United 
States  or  oppose  the  force  in  authority  of  the  Govern¬ 
ment  of  the  United  States  or  by  force  prevent,  hinder 
or  delay  the  execution  of  any  law  or  by  force  seize, 
take  or  possess  any  property  of  fhe  United  States 
against  its  will  or  contrary  to  its  authority  or,  by  force, 
intimidation  or  threat  prevent  any  person  from  accept¬ 
ing  or  holding  any  office,  Ac.,  shall  be  guilty  of  a  high 
crime,  punishable  by  fine  not  less  than  $500  and  not 
more  than  $5,000,  or  by  imprisonment  with  or  without 
hard  labor  for  not  less  than  six  months,  nor  greater 
than  six  years,  or  by  both. 

Chap.  XLY.  An  act  to  provide  for  an  increased 
revenue  from  imports  to  pay  interest  on  the  public 
debt,  and  for  other  purposes.  Aug.  6.  1801.  [lb.  292.) 
§  8  makes  a  direct  tax  of  $20,000,000,  and  apportions 
it,  in  specific  sums,  taxing  the  Southern  States  by  name, 
and  in  fixed  amounts  seriatim  with  the  Northern 
States,  and  making  no  distinction  between  them. 

Chap.  XLYIII.  Being  an  Act  supplementary  to  the 
act  against  piracy.  Directing  piratical  vessels  to  be 
brought  into  any  port  of  the  United  States. 

Chap.  LX.  An  act  to  confiscate  property  used  for 
insurrectionary  purposes ,  declaring  that  property  used 
in  aiding  insurrection  may  be  confiscated. 

Letter  of  the  Secretary  of  State,  (September  21, 
1861,)  referring  to  the  first  section  of  the  above  act, 
observes  :  “  No  doubt  can  be  entertained  that  this 
section  was  well  considered,  and  that  its  operation 
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was  intended  to  be  limited  to  property  used  in  further¬ 
ance  of  the  insurrection  only” 

16th  August,  1861.  Proclamation  of  the  President 
in  conformity  with  the  above  statute,  July  13,  1861. 
(Chap.  III.,  255.) 

Rapine  on  land  not  allowed  (Proclamation  of  April 
18  1) ;  and  yet,  confiscation  at  sea  decreed  by  a 
Court. 

Internal  trouble  comes  under  municipal  law.  1 
Hurd  on  Freedom  and  Bondage,  §§  34,  36. 


IV _ There  was  no  blockade ,  as  known  by  the  law  of 

nations ,  when  the  Hiawatha  was  seized. 

Chi  tty’s  Law  of  Nations,  259. 

The  Juffrow  Maria  Schroeder ,  3  Rob.,  154.  Opin¬ 
ion  of  Judge  Ware  in  U.  S.  v.  The  William  Arthur 
(8th  Oct.,  61,)  M.S.  See  Appendix,  No.  2,  p.  34. 

Declaration  of  blockade  is  a  high  act  of  sovereignty. 
The  Henrich  and  Maria ,  1  Rob.,  148. 

Even  in  England,  a  Court  will  not  take  judi¬ 
cial  notice  of  a  king’s  proclamation.  Van 
Omeron  v.  Dowick ,  2  Camp.,  44  ;  and  see 
Dane’s  Abr.,  ch.  96,  a  2,  3,  4. 

The  President,  in  his  Message,  had  his  misgivings 
or  intended  to  narrow  down  the  extent  of  proposed 
blockades  In  it  he  speaks  of  them  as  u  in  the  nature  of 
blockade.” 

'//£?  7k TA?errctt  ih  Wlv?tvhiv  oyv  CatJV.  W. 


V. — If  there  was  no  war  blockaie  {as  known  in  the  law 
of  nations)  at  the  time  the  Hiawatha  was  seized ,  then  she 


23 


could  not  be  tried  through  the  peculiar  proceedings  of  a 
prize  Court. 

Indeed ,  at  the  time  the  Hiawatha  was  seized  and  brought 
into  the  port  of  New  York,  there  was  not  such  a  state  of 
war ,  under  the  law  of  nations,  as  justified  the  opening  of  a 
prize  Court . 

Old  Prize  Act.  obsolete. 

* 

Glass  vs.  The  Sloop  Betsey,  3  Dallas,  6. 

Two  Friends,  1  Eob.,  228,  238. 

Ware  v.  Hylton,  3  Dallas,  199  ;  Chase,  J., 
at  p.  228. 

The  Dickenson,  Hay  &  Marriott,  1. 

1  Kent,  256,  257,  356. 

The  Walsingham  Packet ,  2  Eob.,  82. 

Undo  v.  Rodney,  2  Dong.,  613,  n. 

The  Caret  and  Magdalena,  3  lb. ,  58. 
Halleck’s  International  Law,  56,  §  22. 

Miller  v.  Miller ,  2  DalL,  2. 

The  Primus,  1  Spinks’s  Eccl.  &  Adm.  K., 
355. 

Brown  v.  U.  S.,  8  Cranch,  110,  123. 

Findlay  v.  The  Ship  William,  1  Peters’ 
Adm.,  Dec.,  Peters,  J.,  at  21,  29. 

Jecker  v.  Montgomery,  13  Howard’s  K.,  493. 

I  G  -  G it  o  ill.,  ck.  5~  / e  d  1 

See  OX  k  |n  eyx  ^ 

J 


VI  -If,  when  the  Hiawatha  was  seized,  there  was  war 
under  the  law  of  nations ,  with  its  penalties  attaching,  then 
this  vessel  should  have  been  tried  in  the  district  where 
seized. 

Judiciary  Act  of  17S9,  ch.  20,  §  9, 

The  Merino,  9  Wheat.,  392. 

U.  S.  v.  Bird,  1.  Sprague,  299. 


VII. — There  are  subsisting  treaties  of  commerce  ct?id 
amity  between  the  United  States  and  Great  Britain  of  the 
most  favorable  and  protective  kind;  and  British  vessels 
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have  abroad  right  to  trade  with  the  United  States — to  come 
and  go.  The  Hiawatha  sailed  under  these  treaties. 

Treaty  of  amity,  commerce  and  navigation  of  No¬ 
vember  19th,  1794.  (8  Stat.  at  Large,  116.)  Articles 

1,3,14,16,18,25. 

Treaty  of  December  24th,  1814,  (8  Stat.  at  Large, 
218.) 

Convention  to  regulate  commerce,  July  3d,  1815. 
(lb.  226.) 

The  Diana ,  5  Rob.,  60. 

The  Vctnder  Leye ,  Hay  &  Marriott,  184. 

The  Zelden  Rust ,  76.,  220. 

A  treaty  is  the  Supreme  law  of  the  land.  Constitu¬ 
tion,  Art.  4,  U.  S.  vs.  Peggy ,  1  Cranch,  103  ;  Lessee 
of  Harry  Gordon  vs.  Iierr ,  1. 

And  no  revolutionary  or  other  change  going  on  in  a 
nation  can  affect  its  treaty  with  other  nations.  1  Kent, 
25. 

Ware  v.  Hylton ,  3  Dali.,  199, 


X  HI.— >The  reported  cases  of  liability  to  vessels  in  a 
blockading port  for  taking  in  cargo  after  blockade ,  must  not 
be  applied  to  the  Hiawatha:  because ,  independent  of  her 
having  had  no  divecl  jiotice ,  she  was  at  liberty  to  take  a 
cargo  after  the  blockade  commenced. 

Despatch  of  Secretary  of  State  to  Mr.  Schleiden, 
Minister  Resident  of  Bremen  : 

(Fol.  253;  Print,  124.) 


“  Department  of  State,  ) 

“  Washington,  9tli  May,  1861.  ) 

“To  Rudolph  Schleiden,  Esq.,  Ac.,  Ac.,  Ac. : 

“The  undersigned,  Secretary  of  State  for  the  United 
States,  has  the  honor  to  return  to  Mr.  Sclilei  :en  the 
telegraphic  message  from  Mr.  Reichard,  the  acting 
Consul  of  Bremen  at  New  Orleans,  and  to  state  that 
the  Bremen  barque  referred  to  therein  will,  like  other 
merchant  vessels  in  port  at  the  time  the  blockade  shall 
actually  commence,  be  allowed  fifteen  days  for  load- 
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ing  and  departing.  It  is  presumed  the  blockade  has 
not  yet  commenced. 

“  The  undersigned  offers  to  Mr.  Schleiden  renewed 
assurances  of  his  high  consideration. 

“  ¥m.  H.  Seward.” 

And  see,  also,  the  certificate  of  Consul  Moore,  form- 
ing  part  of  the  ship’s  papers,  inserted  at  page  5,  ante , 
and  telegram,  p.  4,  ante. 

Lord  Lyons’  correspondence  with  his  government. 
Appendix,  No.  3,  p.  47. 


IX. — Even  if  the  Hiawatha  is  to  be  considered  as  amen¬ 
able  to  the  consequences  growing  out  of  a  war  blockade ,  and 
to  reported  cases  based  upon  the  law  of  nations ,  then  we  say 
that  the  time  of  notice  of  blockade  is  conjectural.  It  must 
be  positive  •  and  it  must  come  home  to  parties  affected  by  it. 

And  even  when  viewed  and  taken  through  the  best  light 
that  can  be  got ,  the  Hiawatha  will  not  be  found  a  wrong 
doer.  The  decree  against  her  is  harsh  and  unequitable. 

Lord  Lyons’  Despatch  to  Lord  John  Russell.  Ap* 
pendix,  No.  3,  p.  47. 

The  Betsey,  1  Rob.,  93  ;  and  see  1.  Chitty  on  Com¬ 
mercial  Law,  450 ;  1  Kent,  144,  referring  to  letter 
from  Mr.  Clay,  Secretary  of  State  to  Mr.  Tudor, 
dated  October  23d,  1827. 

Jonge  Petronella ,  2  Rob.,  131 ;  Calypso ,  lb.,  298. 

Consul  Moore’s  certificate,  dated  15th  May,  1861. 

1  Phillips  on  Insurance,  130,  referring  to  Thelusson 
v.  Staples ,  Doug.,  366. 

President’s  Proclamation  of  27th  April,  ’61. 

Fitzsimmons  v.  Newport  Ins.  Co.,  4  Cranch,  185. 

Depositions  in  preparatorio  /  Thomas  Potts,  23d. 

The  Vrow  Judith,  Yolkers,  1  C.  Rob.,  152;  The 
Jane ,  Beard,  2  lb.,  110. 

The  Fredericke  Molke ,  Boysen,  1  C.  Rob.,  88. 
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Depositions  in  preparatorio :  Ballantyne,  master  (3) 
fol.  55  Print.  25  ;  (21,)  fols.  62-3  Print.  28 ;  (41)  fol. 
69.  Print.  31. 

Potts  (21,)  fol.  82,  Print.  35;  (22)  fols.  81-2.  Print. 
36  ;  (24,)  fol.  84.  Print.  36. 

Gilmore,  mate,  (3,)  fol.  93.  Print.  39 ;  (21,)  fol. 
99.  Print.  41 ;  Yates,  boatswain,  (3),  fol.  106  ;  Print. 
44;  (21,)  fol.  111.  Print.  45. 

Maryland  Insurance  Company  vs.  Woods,  6  Crancb, 
29,  48 ;  lb.,  402. 

Wrongful  endorsement  upon  her  register :  “  This 
vessel,  the  Hiawatha,  has  been  boarded  by  the  U.  S. 
blockading  squadron,  and  warned  not  to  enter  any  port 
in  Virginia  or  south  of  it.”  (Fols.  196-7  ;  Print,  94.) 

She  was  seized  through  a  trick. 


X. — A  blockade,  if  so  it  must  be  called,  would — as  to  the 
Hiawatha — have  to  be  considered  {if  at  all)  as  an  internal 
blockade  of  the  port  {Petersburg)  within  vjhich  the  vessel 
went,  and  cleared,  and  loaded,  and  left ;  and  the  conse¬ 
quences  to  her  could  not  attach  all  the  way,  after  leaving 
that  port,  down  the  whole  length  of  river  and  bay  to  the 
open  sea — a  distance  of  upwards  of  118  miles. 

There  was  no  blockade  of  the  port  of  Petersburg. 

The  Stirt,  4  Eob.,  66. 

The  Jungfrau  Maria  Schroeder ,  3  Eob.,  154. 


Boundary  of  the  port  of  Petersburg  (in  which  the 
Hiawatha  entered) :  Act  of  Congress  of  the  10th 
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May,  1800  (2  Stats,  at  Large,  68,  §  5),  and  Act  of  Con¬ 
gress  of  the  23d  March,  1S30,  §  1.  (1  Stats,  at  Large, 

382.) 


X8. — This  vessel,  as  is  common  ivith  all  foreign  going 
vessels,  just  before  starting ,  received  casual  mercantile  letters , 
amounting ,  in  common  'parlance ,  to  a  “ship's  bag  /”  all 
these  letters  were  sealed  and  directed  to  persons  and  firms 
in  England.  Neither  captain  nor  owner  had  anything  to 
do  with  them ,  save  to  let  them  be  thrown  on  board  the  vessel 
in  the  usual  manner.  The  District  Judge  ordered  these 
epistles  to  be  opened  in  Court  j  and  they  have  been  allowed1 
to  weigh  against  the  vessel.  TVnCt  .  (>  t*  .92 
These  letters  ought  not  to  affect  vessel  or  cargo. 

The  People  v.  Green ,  1  Parker’s  Crim.  E.,  11. 

Pogers  v.  Bachelor ,  12  Peters,  221. 

Eegner  v.  Pearson,  4  Taunt,  662. 

Langhorn  v.  Alnut,  lb.,  511. 

The  Juno ,  2  C.  Eob.,  122. 


XII. — The  laudable  activity  of  the  Hiawatha  should 
have  been  in  her  favor ,  undvr  every  state  of  laiv  and  cir¬ 
cumstances  j  and  nothing  like  condemnation  should  howe 
taken  place. 

The  Hiawatha  was  not,  from  first  to  last,  more  than 
twenty  days  in  port.  This  includes  her  going  in  ;  en¬ 
tering  at  her  consulate,  &c.  ;  landing  her  inward  cargo  ; 
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taking  in  her  outward  cargo,  (under  all  the  difficulties 
of  a  time  of  trouble) ;  casting  off  from  wharf ;  getting 
down  the  river  without  sufficient  steam-power  to  aid 
her,  and  going  towards  the  sea. 

She  entered  on  the  1st  of  May  ;  by  the  10th  ofMay 
discharged  inward  cargo  ;  got  in  outward  cargo,  work¬ 
ing  night  and  day  with  extra  gangs,  within  five  days ; 
cleared  and  got  from  the  wharf  on  the  16th  of  May, 
and  would  have  been  out  at  sea  before  or  on  the  17th, 
if  she  could  have  got  usual  steam-power.  Circum¬ 
stances  beyond  her  control  afterwards  kept  her  from 
making  much  headway,  and  yet  she  also  got  upwards 
of  100  miles  by  the  20th  of  May.  She  was  really 
only  seventeen  days  in  a  United  States  port. 

A  vessel  thus  acting,  is  to  have  every  equity  ex¬ 
tended  to  her. 


XIII. — Even  if  there  were  any  wrong  on  the  part  of  the 
ship ,  ( but  which  is  no  way  admitted ,)  still  the  cargo  of  the 
Hiawatha  should  not  be  affected  by  the  seizure  or  conduct  of 
her  master. 

The  Mercurius ,  1  C.  Rob.,  80 ;  2  Brown’s 
A  dm.  Law,  318-9  ;  C.  J.  Taney  in  U.  S.  v. 
Gwillim ,  11  Howard,  47. 

The  Exchange ,  Edwards,  43 ;  Deposition  in 
preparatorio  of  Ballantyne,  master,  13,  16, 
30.  Thos.  Potts,  part  owner,  12,  23,  30  ; 
Joseph  Gilmore,  30. 
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XI  V.— There  is  a  positive  injustice  in  trying  this  case 
in  a  Prize  Court . 

Declaration  would  give  notice  of  war. 

Convoy  could  be  claimed,  letters  of  license,  and  sea 
letter. 

Insurances  accordingly.  Treaty  be  nullified  before 
a  vessel  could  be  condemned. 


X  V. — Conclusion.  The  vessel  and  cargo  should  go  out 
of  Court ,  because  there  has  been  no  such  state  of  war  as 
justified  an  application  to  the  law  of  nations. 

And  if  there  had  been ,  still  the  Hiawatha  has  no  guilt 
upon  her  and  cannot  be  held  as  a  prize  of  ivar. 

A  remittitur  from  the  Supreme  Court  should  show  that 
both  vessel  and  cargo  are  to  go  free ,  without  any  encourage¬ 
ment  to  leave  the  cargo  in  the  District  Court  for  any  ulte- 
rior  question  attaching  to  it  on  the  idea  of  any  portion  of  the 
same  being  u  enemy’s  property.”  1  his  is  claimed  because 
the  District  Judge  says ,  in  his  opinion  in  the  present  case  : 
“  I  accordingly  pronounce  for  the  condemnation  of  the 
“  vessel  and  cargo,  because  of  violation  of  the  blockade  in 
“  question. 

“  A  point  was  made  and  fully  discussed  in  the  course  of 
u  the  trial  as  to  portions  of  the  cargo  being  enemy’s  prop- 
u  erty  at  the  time  of  seizure.  Ao  judgment  is  given  upon 
“  that  branch  of  the  case.  Although  it  is  proper  to  ob- 
“  serve  that  evidence  arises  out  of  the  correspondence  of 
“  laders  of  portions  of  the  cargo  and  other  papers  con- 
u  nected  with  the  proposed  voyage  found  on  the  vessel,  as 
u  also  in  circumstances  connected  with  the  transaction 
“  which  tend  to  countenance  the  surmise  that  measures 
u  governing  the  preparation  and  shipment  were  on  foot 
u  with  intent  to  cover  and  protect  a  portion  of  enemy’s  in- 
“  terests  in  the  goods  laden  on  board,  yet  it  was  regarded 
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“  that  these  proofs  but  imperfectly  made  out  probable 
“  cause  or  just  ground  of  suspicion  that  the  fact  was  so, 
“  and  it  was  considered  more  advisable  to  dispose,  on  this 
“  hearing,  of  the  broader  and  more  important  issues  spring” 
“  ing  out  of  the  blockade  declared,  and  the  liabilities  and 
“  rights  of  neutrals  under  those  questions.  Should  the 
“judgment  of  this  Court  be  affirmed  by  the  higher  trib - 
“  unals,  there  will  be  no  occasion  to  litigate  the  subject 
\“  further  ;  and  should  this  decree  be  reversed,  the  cause 
“  will  undoubtedly  be  sent  down  from  the  Court  of  Appeals, 
c  with  instructions,  which  may  probably  bring  out  more 
‘  distinctly  than  the  present  shape  of  the  pleadings  and 
“  proofs  seem  to  have  done  the  immunities  and  rights  of  the 
“  neutral  owner  or  carrier  in  respect  to  the  goods  of  an 
“  enemy  laden  on  neutral  bottoms  and  for  neutral  ports, 
“  together  with  the  corresponding  privileges  and  responsi- 
“  bilities  of  captors.” 

The  ease  must  not  be  left  at  all  in  the  District  Court 
coupled  with  any  idea  of  enemfs  property .  It  is  true 
District  Judge  Betts  has  decided  that  every  man ,  whose 
residence  is  in  any  one  of  the  rebellious  States ,  is  an 
enemy  of  war ,  and  that  his  property ,  consequently,  is  a 
prize  of  war.  If  this  be  not  so,  then  “the  rights  of  the 
“  neutral  owner  or  carrier  in  respect  to  the  goods  of  an 
“  enemy  laden  on  neutral  bottoms  and  for  neutral 
“ports”  do  not  come  in  question.  We  say:  even  if  it 
were  proved  that  a  portion  of  the  cargo  of  the  Hiawatha 
does  belong  to  a  citizen  of  the  United  States  whose  home  or 
pilace  of  business  is  in  Virginia,  it  is  not  subject  to  condem¬ 
nation  as  prize  of  war  on  the  idea  of  enemfs  property. 

At  the  time  of  the  seizure  of  the  Hiawatha  there  was  no 
difference  in  the  rights  of  citizens.  All  were  considered 
equal  under  the  laws. 

Constitution,  Art.  IV.,  §  2. 
lb.  Art.  III.,  §  3. 

Laws  of  U.  S.,  April  30th,  1790,  ch.  9.,  §  24. 
Constitution,  Art.  II.,  §  3,  subd.  3. 
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Fleta  (Lib.,  b.  c.,  16)  :  “There  is  a  difference  be¬ 
tween  enemies  and  rebels  ;  enemies  are  those  who  are 
out  of  the  allegiance ;  therefore  subjects,  either  in  open 
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war  or  rebellion,  are  not  enemies,  but  traitors.  Thus  David, 
Prince  of  Wales,  who  levied  war  against  Edward  I.,  be¬ 
cause  he  was  within  the  allegiance  of  the  king,  had  sentence 
pronounced  against  him  as  traitor  and  rebel.55 

Locke’s  Civil  Government,  c.  b. 

Bose  v.  Himely ,  4  Cranch,  214. 

Gelston  v.  Hoyt,  13  J.  R.,  361. 

U.  S.  v.  Palmer ,  3  Wheat,  610;  1  Kent’s  Com., 
55,  referring  to  Grotius,  b.  3,  c.  3,  p.  9  ;  c.  4,  p. 
8  ;  Burlamaqui,  part  4,  c.  4,  §  20  ;  Yattel,  b.  3, 
5  ;  §70. 

The  Dickenson ,  1  Hay  &  Marriott,  1. 

Brown  v.  The  U.  S.,  8  Cranch,  110,  123. 

Miller  v.  Miller ,  2  Dallas,  1. 

The  Brig  Dart ,  Stewart’s  Y.  Adm.  R.,  (Nova 
Scotia),  301. 

The  Curlew,  lb.,  317. 

Yattel,  book  4,  ch.  1,  §  1. 

Grotius,  book  3,  ch.  6,  §27,  (folio  edition  of 
1738,  Loudon),  and  note . 

Neutrals,  in  their  own  Courts,  may  deem  themselves 
bound  to  recognize  a  species  of  war  between  belligerents, 
( Decree  v.  Napier,  2  Bing.  N.  C.,  781,)  but  the  judiciary  of 
a  nation,  whose  own  political  authorities  deny  the  existence 
of  war ,  cannot  affirm  its  existence. 

Bose  v.  Himely ,  supra , 

U.  S.  v.  Palmer ,  3  Wheat,  635,  643. 

Review  of  the  McLeod  Case,  26  Wendell,  688, ’9. 

Divina  Pastora ,  4  Wheat,  52,  63. 

Sentissima  Trinidad ,  7  lb .,  283. 

Foster  v.  Neilson ,  2  Peters,  307,  ’9. 

Charles  Edwards, 

Proctor  and  Advocate. 
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APPENDIX. 


No.  l. 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  of  America,  for  the  Southern 
District  of  New  York,  held  at  the  United 
States  Court  Rooms,  in  the  city  of  New  York, 
on  Friday,  the  twenty-seventh  day  of  Sep¬ 
tember  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-one. 

Present — The  Hon.  Samuel  R.  Betts,  District  Judge. 


The  United  States  and  the  Naval 
Captors  in  interest, 

vs. 

The  Barque  Hiawatha,  her  Tackle, 
Apparel  and  Furniture  and  Cargo 
laden  on  board. 


In  Prize — (15,327.) 


This  cause  having  been  brought  to  a  hearing  upon  the 
pleadings  filed  therein,  and  the  testimony  taken  in  prepa- 
ratorio ,  and  the  papers  and  documents  found  on  board  the 
prize  when  captured,  and  the  premises  and  arguments  of 
the  advocates  for  the  respective  parties  having  been  duly 
considered,  and  it  having  been  found  by  the  Court  that  the 
property  in  the  libel  set  forth  was  lawfully  captured,  and 
that  the  same  and  each  and  every  part  and  portion  thereof 
is  just  and  lawful  prize. 

New,  therefore,  on  motion  of  E.  Delafield  Smith,  Dis¬ 
trict  Attorney  of  the  United  States,  Proctor  for  the  Libel¬ 
lants  the  United  States  and  captors,  and  J.  H.  Upton, 
Proctor  for  the  Naval  captors  and  intervenors,  it  is  ad- 
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judged  and  decreed  by  the  Court  thatjhe  barque  Hiawatha, 
her  tackle,  apparel  and  furniture,  together  with  her  cargo 
laden  on  board  at  the  time  of  capture,  and  every  part  and 
portion  thereof,  be  and  the  same  is  hereby  condemned  as 
lawful  prize. 

And  it  is  further  ordered  that  unless  an  appeal  be  taken 
to  this  decree  within  the  time  limited  and  prescribed  by  the 
rules  of  Court,  the  clerk  issue  a  writ  of  venditioni  exponas 
to  the  Marshal  of  the  District,  upon  the  above  decree,  to  be 
acted  upon,  executed  and  returned  by  him  according  to 
the  course  of  procedure  of  the  Court  in  Admiralty  and  the 
provisions  of  law. 

(Signed) 

Sam’l  B.  Betts. 


A  true  copy  from  the  original  on  file. 

Geo.  F.  Betts, 
Clerk. 


I\©.  3. 

Opinion  of  Judge  Ware,  U.  S.  District  Judge  for  the 
District  of  Maine,  8th  October,  1861. 


United  States, 
vs. 

The  William  Arthur. 


I 

\ 


Ware,  Judge. — A  blockade,  as  that  word  is  understood 
by  the  law  of  nations,  is  an  investment  of  a  town  of  one 
belligerent  b}^  the  forces  of  another. 

Every  nation  of  common  right  may  declare  what  shall 
be  ports  of  entry  and  delivery,  and  participate  in  trade  by 
law,  and  enforce  their  laws  by  such  means  and  penalties  as 
she  pleases.  If  she  places  armed  ships  before  them,  this 
does  not  constitute  a  blockade,  as  understood  by  public  law, 
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but  is  a  mere  municipal  regulation,  though  familiarly  called 
a  blockade. 

A  neutral,  or  neutrality,  always  implies  three  parties, 
two  belligerents  and  a  third,  a  common  friend,  all  acknowl- 
edged  as  independent  nations.  But  in  civil  war  there  is 
only  one  party  :  insurgents  are  not  acknowledged  as  a  na¬ 
tion.  but,  to  foreigners,  they  are  mere  malefactors. 

The  laws  of  the  United  States,  of  July  13th,  and  August 
Gth,  1861,  are  purely  municipal  regulations,  with  which 
foreigners  have  no  concern. 

Where  an  intent  is  c!  arged  in  a  statute  as  constituting 
part  of  a  crime,  it  must  be  proved  as  a  fact. 

The  words  aid,  abet  and  promote,  used  in  the  law  of 
August  Gth,  1S61,  are  words  of  uncertain  meaning,  as  to 
their  intent,  and  in  this  law  are  to  be  taken  in  their  largest 
extent. 

These  cases  are  stated  with  sufficient  clearness  to  be  un¬ 
derstood,  in  the  opinion  of  the  Court.  They  were  argued 
by  Talbott,  District  Attorney,  on  the  part  of  the  United 
States,  and  G.  F.  Shepley  for  the  claimants. 

The  facts  in  these  cases  are,  in  substance,  as  follows: 

John  Douglas  Merrilees,  the  clai  mant,  was  born  in  Aber¬ 
deen,  in  Scotland,  in  allegiance  to  the  crown  of  Great 
Britain,  which  he  has  never  renounced,  but  for  the  last  fif¬ 
teen  months  preceding  the  seizure,  he  has  resided  in  Wil¬ 
mington,  X.  C.  lie  there  had  his  place  of  business,  and 
there  his  family  resided.  On  the  7th  of  August  last  he 
purchased,  in  Portland,  a  schooner  called  the  Sarah  Ann 
Roe ,  since  called  the  William  Arthur ,  for  the  sum  of 
§3,000,  aud  took  out  for  her  a  temporary  register,  from  the 
British  Consul,  in  this  place,  as  a  British  vessel. 

Merrilees  proceeded  to  load  her  with  about  one-fourtli  or 
fifth  ot  a  cargo,  and  on  the  23d  of  the  month  cleared  and 
sailed  for  the  island  of  St.  Thomas  and  a  market ;  on  the 
same  day,  as  she  was  sailing  out  of  port,  she  was  seized  by 
the  collector.  A  libel  was  filed,  claiming  a  forfeiture  of 
both  vessel  and  cargo  under  the  late  act  of  Congress  of 
August  Gth,  1S61,  chapter  GO,  called  the  confiscation  act. 
Subsequently,  another  libel  was  filed,  claiming  a  forfeiture 
under  the  act  of  July  13th,  1861,  chapter  3,  prohibiting  all 
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commercial  intercourse  between  the  loyal  and  revolted 
States.  The  ground  of  the  seizure  was  that  St.  Thomas  was 
only  her  ostensible,  but  that  Wilmington  was  her  real  and 
secret  port  of  destination. 

An  argument  is  raised  in  limine ,  that  one  of  these  libels 
is  fatal  to  the  other.  I  do  not  feel  the  force  of  this  argu¬ 
ment.  The  same  act  may  be  a  violation  of  both  laws,  and 
if  so,  the  vessel  may  be  liable  under  both  or  either.  Such 
a  cumulation  of  forfeitures  is  not  unfrequent  in  the  revenue 
laws,  and  one  law  was  never  supposed  to  repeal  or  make 
void  the  other.  If  so,  there  may  be  a  libel  under  either  or 
both.  There  may  be  a  difference  in  the  distribution  of  the 
proceeds  of  the  forfeiture  if  the  vessel  is  condemned,  but 
in  this  the  claimant  has  no  interest  and  no  voice. 

The  first  question  presented  in  this  case  is,  did  the 
William  Arthur  sail  from  this  port  on  a  voyage  to  St. 
Thomas  acccrding  to  her  clearance,  or  did  she,  under  cover 
of  that,  securely  sail  on  a  voyage  to  Wilmington.  The  one 
was  a  legal  voyage,  the  other  was  or,  at  least  might  be, 
under  either  libel,  an  unlawful  voyage. 

To  prove  that  the  former  was  intended  and  was  the  true 
object  of  her  destination,  her  clearance  and  all  the  usual 
and  regular  documents  are  produced  and  the  sworn  answer 
of  the  claimant  that  the  vessel  and  cargo  were  purchased 
with  that  intent  and  purpose. 

This  is  sufficient  prima facie  evidence,  and  throws  on  the 
government  the  burden  of  proving,  to  countervail  it,  the 
truth  of  their  allegations  that  though  the  vessel  sailed 
ostensibly  on  a  legal  voyage  she,  in  her  secret  intention, 
sailed  on  an  illegal  voyage  and  to  a  prohibited  port.  This, 
the  Attorney  for  the  United  States  has  endeavored  to  do, 
partly  from  circumstantial  and  partly  by  direct  evidence, 
and  this  lies  partly  in  written  and  partly  in  verbal  testi¬ 
mony. 

The  vessel  was  purchased  on  the  7th  of  August  last. 
Merrilees  had  then  to  provide  her  a  master  and  crew.  He 
went  himself  as  master,  and,  as  it  appears,  had,  previous  to 
the  purchase  of  a  vessel,  engaged  J.  F.  Miller  Derickson 
as  sailing  master  to  any  one  he  should  purchase,  and  left  it 
to  him  to  procure  a  crew.  On  the  third  day  of  August, 
four  days  before  the  purchase  of  a  vessel,  Derickson,  the 
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sailing  master,  wrote  to  Godfrey,  born  in  Maryland,  but 
then  in  New  York  to  engage  him  as  mate.  In  this  letter 
he  directs  him  to  bring  wit.i  him  a  chart  of  the  coast  from 
Portland  to  Saint  Augustine,  and  where  to  get  it,  if  he  has 
not  one,  and  he  will  pay  for  it ;  to  let  no  one  see  his  letter, 
but  burn  it,  and  to  direct  to  him  at  the  United  States  Hotel 
by  the  name  of  James  F.  Miller,  and  requests  him  to 
answer  soon.  Receiving  no  answer,  he  wrote  again  on  the 
7th,  referring  to  his  former  letter,  and  requests  him  to 
answer  as  soon  as  he  gets  it,  whether  he  will  come  without 
failing;  directs  him  to  call  on  G.  E.  A.  Baker  to  whose 
care  his  former  letter  was  directed,  where  he  will  “  see  all,” 
and  to  direct  his  answer  to  James  F.  Miller.  On  the  same 
day  he  wrote  a  third  letter  after  he  got  an  answer  to  his 
first,  with  a  caution  to  let  none  of  his  letters  be  seen  ;  di¬ 
rects  him  to  stop  at  the  Elm  House  and  not  at  the  U.  S., 
to  avoid  suspicion,  tells  him  his  wages  will  be  forty  dollars 
a  month,  sends  him  twenty-five  dollars,  and  informs  him 
twenty-five  more  will  be  paid  by  Merrilees  when  he  arrives 
in  Portland,  and  urges  haste.  In  all  his  letters  Derickson, 
gives  no  account  of  the  vovage,  but  in  his  last  savs  that  it 
is  not  a  privateering  enterprise.  These  letters  have  been 
verified  by  Derickson. 

To  this  written  evidence  the  attorney  has  added  the  parol 
testimony  of  Godfrey,  who  was  mate  of  a  vessel  and  in¬ 
former.  He  was  a  native  of  Maryland,  but  had  sailed  out 
of  New  York  for  eight  or  ten  years,  and  came  to  Portland 
for  the  first  time  about  four  weeks  ago  on  the  invitation  of 
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Derickson,  whom  he  knew  from  his  boyhood,  having  been 
brought  up  near  together.  He  signed  Mariner’s  articles  to 
go  in  the  TTb?.  Arthur ,  Derickson  met  him  on  the  steps  of 
the  Elm  House,  whither  he  had  gone  to  avoid  suspicion, 
and  then  informed  him  that  the  voyage  so  mysteriously  con¬ 
cealed  in  the  letters  was  to  "Wilmington,  North  Carolina, 
but  that  they  should  take  in  part  of  a  cargo  and  clear  for 
St.  Thomas.  That  at  Wilmington  they  should  take  a  cargo 
of  naval  stores  and  proceed  to  Nova  Scotia. 

Derickson  several  times  said  that  the  blockade  amounted 
to  nothing,  and  was  of  no  account.  The  same  evening 
Derickson  introduced  him  at  the  U.  S.  Hotel  to  Merrilees, 
and  he  apparently  treating  him  (Godfrey)  as  a  confidential 
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man,  informed  him  that  the  real  voyage  contemplated  was 
to  Wilmington.  The  witnesss  does  not  remember  that 
Merrilees  ever  named  St.  Thomas  in  connection  with  the 
voyage.  Though  in  his  cross-examination  he  is  not  certain 
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that  the  destination  of  a  vessel  was  first  mentioned  by 
Merrilees  that  evening,  he  adheres  firmly  and  steadily 
through  all  his  examination  to  this  assertion,  that  he  was 
informed  of  the  destination  of  the  voyage  by  Merrilees  as 
well  as  by  Derickson. 

This  direct  evidence  is  also  confirmed  by  llallowell,  the 
hack  driver,  who  heard  Merrilies  say,  at  the  Ocean  House 
in  Cape  Elizabeth,  that  he  came  from  “ Dixie  land”  and 
was  bound  there  ;  that  he  had  bought  a  vessel  at  Portland 
and  was  afraid  it  would  be  taken  from  him  by  the  Yankees, 
and  that  Merrilees  left  the  room  cursing  the  abolitionists. 

If,  with  the  confirmatory  testimony  of  TIallowell,  God¬ 
frey  is  to  be  believed,  the  intended  voyage  to  Wilmington 
is  proved.  If  such  a  voyage  was  intended,  it  of  course 
would  be  masked  under  one  that  was  legal.  The  claimant 
apparently  feels  this,  and  a  regular  attempt  is  made  to 
break  down  the  credibility  of  this  witness.  Nothing  is 
offered  against  his  general  character  for  truth,  but  Derick¬ 
son  is  offered  to  contradict  him  in  the  main  fact.  Derick¬ 
son  says,  that  he  never,  at  any  time,  told  Godfrey  that  a 
voyage  to  Wilmington  was  intended.  Two  witnesses,  one 
of  whom  is  Derickson,  also  swear  that  after  the  seizure 
Godfrey  said  that  Merrilees  had  better  give  him  $500  or 
$1,000  to  abscond,  and  not  appear  as  a  witness  in  the  case. 
Godfrey,  on  his  re-examination,  declares  that  he  never  said 
so.  This  is  the  amount  of  the  discrediting  testimony.  It 
all  rests  on  a  vive  voce  examination  and  the  credibilitv  of 
witnesses.  Against  this  verbal  testimony  we  have  the  let¬ 
ters  written  by  Derickson  preparatory  to  the  voyage  and 
engaging  Godfrey  for  it.  These  cannot  deceive  by  fill se- 
hood.  In  these  letters  why  does  Derickson  begin  by  chang¬ 
ing  his  name,  thus  bearing  a  speaking  falsehood  on  his 
forehead?  Men  do  not  act  without  a  motive,  and  if  they 
have  nothing  else  to  hide  they  never  conceal  their  names. 
Why  does  he,  to  avoid  suspicion,  tell  him  to  come  to  the 
Elm  House,  and  not  to  the  United  States  Hotel,  if  there 
was  nothing  that  he  wu’shed  to  keep  out  of  sight?  Why, 
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when  it  seems  the  voyage  was  already  determined  on,  when 
his  letters  contain  liberal  pecuniary  offers,  does  he  offer  but 
one  word  of  explanation  that  this  is  not  a  privateering  en¬ 
terprise.  It  seems  to  be  that  a  man  must  be  not  only  gravel 
blind  but  stone  blind  not  to  see  that  here  was  a  secret  ex¬ 
pedition  intended,  and  that  the  direction  to  bring  with  him 
a  chart  of  the  coast  from  Portland  to  St.  Augustine,  points 
directly  to  a  voyage  somewhere  in  “  Dixie  land” — that  is, 
in  the  slave  or  rebellious  states. 

Before  considering  the  laws  applicable  to  these  cases,  as 
they  present  questions  both  novel  and  important,  as  well  as 
in  deference  to  the  learned  and  able  arguments  on  one  side 
or  the  other,  something  perhaps  ought  to  be  said  by  the 
Court  on  the  law  of  blockade  and  the  rights  of  neutrals. 

The  United  States,  as  an  independent  nation,  has  a  right 
to  declare  what  places  shall  be  ports  of  entry  and  delivery, 
and  confine  all  maritime  trade  to  them.  This  they  may  do 
of  common  right  as  a  mere  municipal  regulation,  and  no 
foreign  nation  may  interfere  in  the  subject,  Ihey  may  en¬ 
force  such  regulations  by  such  means  and  with  such  penal¬ 
ties  as  they  please.  If,  before  the  places  not  privileged  as 
ports  of  entry  or  delivery  or  of  foreign  and  coasting  trade, 
in  order  to  enforce  this  regulation  they  choose  to  place 
armed  vessels,  this  does  not  constitute  a  blockade  in  the 
language  of  the  law  of  nations.  I  he  right  of  the  United 
States  to  establish  the  embargo  of  DOS,  indefinite  as  to 
time  as  it  was  and  closing  all  the  ports  of  the  country,  was 
never  questioned  by  foreign  powers.  To  such  an  arrange¬ 
ment  the  term  blockade  does  not  apply.  That  only  exists 
where  the  forces  of  one  nation  encompass  the  ports  of 
another.  A  third  nation  then  standing  by,  which  takes  no 
part  in  the  war,  has  certain  rights  of  communication  and 
trade  which  are  allowed  by  the  belligerents.  A  blockade 
interrupts  this  trade  and  communication.  When  it  is  a 
question  whether  a  nation,  or  an  individual  of  that  nation, 
has  violated  that  blockade,  or  whether  this  is  real  or  only 
nominal,  a  question  of  law  or  fact  may  arise  which  will  be 
decided  by  the  law  of  blockade.  But  in  this  case  only  our 
own  ports  are  shut. 

A  neutral  or  neutrality,  always  supposes  three  parties, 
two  nations,  each  having  an  organized  government,  ac 
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knowledged  by  otlier  nations,  and  a  third,  a  common  friend 
of  both.  This  third  lias  certain  rights  allowed  by  the  bel¬ 
ligerents,  and  if  these  are  violated  in  respect  to  the  nation 
or  an  individual,  redress  may  be  claimed  under  the  law  of 
nations.  But  in  the  present  case,  there  is  but  one  party 
known  to  international  law,  one  party  whose  existence  is 
acknowledged  by  all  nations,  viz.  :  the  United  States. 
There  is  indeed  here  an  insurrection.  But  insurgents  do 
not,  in  international  law,  constitute  a  party  having  the 
rights  of  a  nation.  Foreign  nations  do  not  acknowledge 
them.  Towards  them  they  are  simply  violators  of  the  laws, 
and  are  legally  entitled  to  no  more  rights  than  other  crimi¬ 
nals.  In  the  law  of  nations  they  are  only  malefactors. 

If  Guernsey  or  Jersey,  or  any  of  the  channel  islands, 
much  more  if  Yorkshire  or  Lancashire,  which  form  part  of 
the  main  land  of  the  British  Empire,  should  abrogate  all 
the  laws  of  England  and  set  themselves  up  as  an  independ¬ 
ent  nation,  would  England  consider  them  as  having  equal 
rights  with  herself,  or  as  revolted  subjects,  guilty  of  the 
crime  of  treason,  the  highest  crime  known  to  her  laws  and 
punished  with  the  highest  penalty  ?  If  a  high  functionary 
of  another  nation  should  acknowledge  an  equality  and  offer 
to  treat  them  as  an  independent  nation  having  the  same 
rights  in  the  commonwealth  of  nations  as  herself,  especially 
if  this  was  done  immediately  and  in  hot  haste,  would  she 
consider  this  a  doubtful  or  equivocal  act,  or  as  taking  part 
with  a  revolted  province  ?  Let  her  own  acts  of  the  war  of 
1776  with  this  country  answer  this  question.  We  at  that 
time  formed  a  part  of  the  British  Empire,  and  commenced 
a  civil  war  to  resist  intolerable  grievances,  not  so  much  in 
the  amount  of  the  grievances  as  in  the  principles  advanced. 
France,  with  sharp  eyes,  looked  on,  and  in  the  course  of 
three  years,  so  says  the  British  Cabinet,  “  formed  connec- 
“  tions,  first  secret  and  afterwards  avowed,  with  the  re- 
u  volted  colonies  of  America,  and  according  to  the  ac- 
“  knowledged  law  of  nations  these  connections  may  be  re- 
“  garded  as  a  breach  of  the  peace  between  the  two  crowns, 

“  and  as  a  declaration  of  war  on  the  part  of  the  most  chris- 
“  tian  King.”* 


*  Reponse  a  la  Expose  de  la  Goar  de  France ,  written  by  Gibbon  in  French, 


This  declaration  emanated  from  the  British  Cabinet,  of 
which  Lords  Thurlow  and  Loughborough  constituted  a  part, 
and  clearly  show  that  in  her  understanding  of  the  laws 
of  nations,  revolted  subjects  are  not  acknowledged  as  a 
nation  under  that  law,  I  think  correctly.  The  practice  of 

nations  I  know  is  not  in  all  cases  in  harmony  with  the  law. 

*/ 

Borne  extended  her  empire  not  by  just  war,  as  we  now  un¬ 
derstand  it,  but  by  seeking  on  all  occasion  to  take  part  with 
the  minority  against  the  majority,  and  finally  reducing  both 
to  slavery,  and  perhaps  some  may  think  that  England  has 
followed  the  same  policy  in  the  East.  But  this  I  believe 
to  be  the  law  of  the  Christian  World  in  the  West.  Be¬ 
lieving  this,  the  rights  of  blockade  and  neutrality  have  no 
application  in  these  cases.  The  laws  of  July  13th;  and  of 
August  6th,  are  purely  municipal  regulations;  as  such  I 
shall  treat  them.  It  is  true,  that  in  this  country  an  insur¬ 
rection  exists  de facto ,  and  upon  its  issue  may  depend  the 
question  whether  North  America  will  be  one  nation  or  be 
cut  up  into  many.  If  we  continue  one,  we  shall  give  law 
not  only  to  the  continent  and  its  adjacent  waters,  but  shall 
have  an  equal  it  not  a  controling  voice  in  giving  maritime 
laws  to  the  two  great  oceans  that  border  upon  us,  and  this 
may  be  a  reason  why  the  nations  of  Europe  may  look  upon 
what  is  going  on  in  America  with  more  than  common  in¬ 
terest,  and  even  with  fear  and  jealousy.  But  the  magnitude 
of  the  interests  depending  cannot  alter  the  law. 

On  this  evidence  before  detailed  somewhat  at  length, 
the  Attorney  for  the  United  States  has  filed  a  libel  under 
the  act  of  August  6th,  1861,  chap.  60,  for  a  forfeiture  of 
the  vessel  and  cargo. 

The  act  is  entitled  **  An  Act  to  confiscate  property  used 
for  insurrectionary  purposes.”  Iu  the  operative  words 
ot  the  first  section,  it  is  provided  that  when  6:  the  laws  of 
the  United  States  are  opposed  by  combinations  of  men  too 
powerful  to  be  suppressed  in  the  ordinary  modes,  if  any 
person  shall  purchase  or  acquire,  sell  or  give  any  property 
of  whatsoever  kind  or  description  with  intent  to  use  or 

for  circulation  on  the  continent  of  Europe.  Gibbon's  Miscellanies,  vol  3, 
page  295  and  vol.  1,  page  156.  This  answer  was  generally  admired  for  the 
terseness  of  the  style  and  the  solidity  of  the  argument,  and  was  attributed  at 
the  time  to  Lord  Stanmont. 
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employ  the  same  or  suffer  the  same  to  be  used  or  employed 
in  aidinj ,  abetting  or  promoting  such  insurrection  or  re¬ 
sistance  to  the  laws,  or  any  person  engaged  therein  ;  or  if 
any  person  or  persons  being  the  owner  or  owners  ot  such 
property  shall  knowingly  use  or  employ  or  consent  to  the 
use  or  employment  of  the  same  as  aforesaid,  all  such  prop¬ 
erty  ”  is  declared  subject  to  seizure  as  prize,  and  as  such 
will  he  subject  to  forfeiture  for  the  uses  declared  in  the 
act. 

If  I  understand  the  testimony  in  this  case  right,  this 
vessel  was  intended  for  Wilmington,  North  Carolina,  one 
of  the  places  where  the  laws  of  the  United  States  are  op¬ 
posed  and  their  execution  obstructed  by  combinations  too 
powerful  to  be  suppressed  by  the  ordinary  means  employed 
for  that  purpose.  Merrilees,  the  claimant,  was  the  owner 
of  that  property,  both  vessel  and  cargo.  Some  evidence 
was  offered  to  show  that  one  Blossom,  of  Wilmington,  was 
the  real  owner  and  Merrilees  was  a  mere  man  of  straw 
and  ostensible  owner  only.  But  the  evidence  is,  I  think, 
insufficient,  and  for  the  purposes  of  this  trial  Merrilees 
must  be  considered  as  the  real  owner.  And  whether  in¬ 
tended  to  be  used  in  aiding,  abetting,  and  promoting  the 
insurrection  is  the  only  question  which  is  open  in  the  libel. 

Merrilees,  the  claimant,  was  born  in  the  dominions  of 
the  Crown  of  Great  Britain,  and  owes  to  that  a  natural 
allegiance.  He  there  has  his  domicil  of  origin,  but  has 
acquired  a  commercial  one  in  Wilmington.  A  commer¬ 
cial  easily  gives  place  to  a  natural  domicil,  and  it  has  been 
argued  that  where  one  has  been  acquired,  the  first  move¬ 
ment  of  a  party  to  put  off  his  acquired  and  resume  his 
domicil  of  birth,  the  natural  one  takes  the  place  of  one 
which  is  purely  artificial.  It  is  said  that  Merrilees  had 
taken  such  steps,  and  that  his  rights,  if  they  may  be  af¬ 
fected,  are  to  be  considered  as  those  of  a  neutral.  But 
without  repeating  what  has  been  before  said  on  the  subject 
of  neutrality,  it  may  be  remarked  that  Merrilees  had  ac¬ 
quired  a  commercial  domicil  at  Wilmington,  that  the  ves¬ 
sel  was  purchased  and  loaded  before  he  left  the  country, 

that  the  evidence  of  an  intention  of  change  of  domicil  is 

© 

insufficient,  and  that  he  is  to  be  treated  as  an  American. 
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If  questions  of  neutrality  arise  in  this  case,  he  could  have 
no  advantage  from  them. 

This  intention  of  a  person  can  only  he  known  from  his 
declarations  and  acts.  In  the  want  of  declarations,  every 
one  is  presumed  in  law,  as  well  as  in  common  sense,  to 
intend  what  will  be  the  natural  consequence  of  his  acts. 

The  legal  intention,  therefore,  must,  have  been  that  the 
vessel  was  to  go  to  Wilmington,  and  there  sell  her  cargo, 
consisting  of  consumable  articles,  and,  as  this  is  not  proved 
to  be  a  garrisoned  town  or  place  of  arms,  to  have  gone  into 
the  consumption  of  that  place  and  the  vicinity,  and  that 
the  vessel  herself  was  to  go  into  anv  trade  which  was  there 
offered,  unless  we  take  the  specific  evidence  that  she  was 
to  take  a  cargo  of  naval  stores  for  Hova  Scotia.  This  is 
the  intention  which  the  law  would  impute. 

The  only  question  raised  as  to  the  intention  is,  whether 
sending  goods  of  this  nature  into  a  vicinage  included  in 
the  insurrection  was  intended  within  the  meaning  of  the 
law  to  aid  abet  and  promote  the  prevailing  insurrection. 

These  words  to  aid ,  abet  and  promote ,  are  of  cognate 
significance  and,  like  all  words  of  a  general  nature,  are  of 
large  and  somewhat  indefinite  meaning.  They  may  be 
used  in  a  stringent  or  restricted  sense,  and  not  only  admit 

O  y  d 

but  require  interpretation.  When  this  is  the  case,  we,  in 
the  first  place,  look  to  the  law  itself,  to  learn  in  what  sense 
they  are  used.  But  this  contains  no  word  of  particular 
litigation  or  general  description  to  enlarge  or  restrict  their 
scope.  For  the  second  rule,  if  the  law  is  founded  on  the 
relations  of  things  themselves,  in  other  words,  on  the  law 
of  God,  and  is  calculate!  merely  to  enforce  the  law  of 
nature,  and  contains  words  of  ambiguous  or  indefinite  im¬ 
port,  which  require  interpretation,  we  recur  to  the  laws  of 
nature,  to  the  rules  and  precepts  of  natural  equity  to  ex¬ 
plain  them.  But  if  the  law  is  purely  arbitrary,  if  it  does 
not  command  or  prohibit  what  is  right  or  wrong,  in  itself, 
intrinsically,  but  is  so  only  under  particular  circumstances, 
we  look  to  the  will  of  the  legislature  itself,  which  is  the 
sole  judge  of  the  expediency  of  suspending  the  laws  of  na¬ 
tions  in  the  particular  case.  Ko  other  department  of  Gov¬ 
ernment  has  a  right  to  interpose  its  judgment  in  this  mat¬ 
ter,  and  particularly  the  judiciary  has  not.  Its  simple  duty 
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is  to  explain  the  law,  if  necessary,  and  execute  it  according 
to  the  will  of  the  legislature.  This  is  a  plain  and  obvious 
rule,  and,  besides  its  intrinsic  reasonableness,  is  confirmed 
by  the  wisdom  and  moderation  of  the  Sage  Domat. — [Lois 
civilis ,  Liv.  Prelim, inaire,  Tit.  1,  see.  3.] 

To  come  within  the  law,  an  interest  must  be  shown,  for 
this  is  a  substantive  part  of  the  law — and  as  before  re¬ 
marked,  there  is  no  evidence  on  this  record  that  Wilming¬ 
ton  was  a  besieged,  blockaded  or  garrisoned  town,  or  that 
there  was  any  assemblage  there  to  oppose  the  execution  of 
the  laws  of  the  United  States.  The  cargo  was  therefore 
intended  there  to  be  sold  and  to  go  into  the  consumption 
of  that  town  and  that  vicinity.  Was  this  to  aid,  assist  and 
promote  the  insurrection?  The  attorney  of  the  United 
States  must  defend  the  affirmative  of  the  proposition,  for 
the  intent,  as  before  observed,  is  a  substantive  part  of  the 
law.  It  was  not  the  purpose  of  the  law  to  interfere  with 
private  charity  or  acts  of  beneficence,  and  if  supplies,  of 
whatever  kind,  were  sent  to  meet  the  wants  of  a  relative  or 
friend,  it  is  not  prohibited  by  the  law.  This  is  the  inter¬ 
pretation  which  is  natural  and  will  be  generally  given. 

If  the  legislature  have  made  use  of  general  terms,  which 
require  interpretation,  and  have  used  no  words  in  the  law 
itself,  which  will  aid  us  in  this,  the  first  rule  is  that  we 
must  look  into  laws  in  pari  materia  for  their  interpretation, 
especially  if  these  laws  are  recent.  2d.  To  the  mischiefs 
intended  to  be  overcome  or  prevented  or  the  good  to  be 
obtained  ;  or  third,  we  may  look  at  the  surrounding  cir¬ 
cumstances  of  historical  notoriety,  for  without  the  aid  of 
particular  testimony  the  Court  is  supposed  to  know  them. 

.  1.  In  recurring  to  laws  in  pari  materia  the  first  law 
which  occurs  is  that  of  July  13th,  1861,  passed  at  the  same 
session  of  Congress,  and  very  shortly  before  this.  By  this 
law  all  commercial  intercourse  between  the  loyal  and  the 
insurgent  States  is  prohibited.  If  we  are  to  take  this  as  an 
indication  of  the  meaning  of  the  legislature,  we  should  be 
inclined  to  take  these  words  in  the  largest  extent.  The 
general  character  of  the  laws  passed  at  this  session,  and 
particularly  the  large  grants  of  men  and  money  for  carry¬ 
ing  on  hostilities,  lead  to  the  same  conclusion.  All  laws 
relating  to  the  same  subject  matter  would  dispose  us  to 
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give  to  these  words  the  natural  and  not  a  restrictive  mean¬ 
ing. 

2.  The  second  medium  of  interpretation  is  the  mischief 
'to  be  suppressed  or  the  good  to  he  obtained,  for  every  law 
ought  naturally  to  be  interpreted  so  that  the  object  of  it 
should  be  accomplished  and  not  defeated.  The  object  of 
this  law  is  to  put  an  end  to  the  insurrection.  And  this  in¬ 
surrection  is  against  all  the  laws  of  the  United  States  and 
not  one  only.  The  insurgents  deny  the  whole  authority  of 
the  United  States.  They  deny  the  rightful  power  of  the 
government  itself.  The  struggle  is  not  then  pro  aris  et 
focis ,  to  have  possession  of  them,  but  whether  we  shall 
have  altars  and  hearths  to  contend  for.  When  insurgents 
have  thrown  off  all  laws  and  all  authority  of  government, 
they  are  not  scrupulous  as  to  the  means  of  executing  their 
purpose.  They  avail  themselves  of  any  means  in  their 
power  which  will  serve  their  turn,  and  those  who  oppose 
them  must  draw  the  sword  and  throw  away  the  scabbard. 
What  made  even  legitimate  wars  in  ancient  times  so  fierce 
and  bloody?  It  was  because  the  combatants  knew  that 
they  were  fighting  not  only  for  national  independence,  but 
for  everything  valuable  that  personally  belonged  to  them¬ 
selves —  for  their  hearths  and  homes,  for  their  wives  and 
children,  for  their  own  liberty.  Everything  was  spoils  for 
the  victors.  The  insurgents  have  no  public  treasury  to  go 
to  to  pay  their  followers.  They  pay  only  in  promises,  and 
their  purpose  must  be  that  the  conquered  shall  redeem 
these  promises.  The  rich  harvest  of  Philadelphia,  New 
York  and  Boston,  would  go  far  towards  this.  So  the  filli- 
busters  or  buccaneers,  as  we  are  informed,  being  without 
resources  of  their  own,  promised  their  followers  to  reward 
them  with  the  plunder  and  plantations  of  Cuba.  In  such 
case  it  is  always  vae  metis  woe  to  the  conquered. 

Nor  did  the  legislature  rely  on  the  superiority  of  wealth 
or  men  in  the  loyal  States.  They  had  learned  that  William 
of  Normandy  with  60,000  adventurers  subdued  the  whole 
of  England,  seized  the  wealth  of  the  inhabitants,  enriched 
his  followers  and  reduced  the  whole  people  to  slavery. 
Three  or  four  hundred  years  were  hardly  sufficient  to  raise 
the  Saxons  to  the  condition  of  free  cultivators,  and  the  no- 
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bility  coming  from  the  Norman  law  still  continue  a  privi¬ 
leged  class.  In  war,  and  especiall}7  in  civil  war,  boldness 
and  audacity  are  very  apt  to  be  successful.  In  civil  war  in¬ 
surgents  seize  on  every  opportunity  that  God  and  nature 
puts  in  their  way  to  make  advantage  of  it.  If  a  legitimate 
government  will  not  do  something  of  the  same  kind,  the 
people  must  take  the  consequences.  Congress,  after  pour¬ 
ing  all  the  resources  of  the  country  into  the  lap  of  the  Ex¬ 
ecutive,  both  of  men  and  mone}7,  have  shown  a  disposition 
to  apply  all  legitimate  means  to  put  down  the  insurrection. 
The  confiscation  acts  operating  on  the  field  where  the  in¬ 
surgents  recruit  their  armies  is  a  part  of  the  means  to  curb 
and  put  an  end  to  this  insurrection  and  the  mischief  which 
the  law  was  intended  to  meet  would  not  lead  us  to  curtail 
it  of  any  of  its  efficiency.  It  would  rather  tend  to  give 
those  words  their  largest  meaning. 

3.  A  third  mode  of  explaining  law  which  is  of  doubtful 
meaning  is  the  surrounding  circumstances.  These  which 
may  be  known  by  all,  may  by  the  Court,  without  special 
evidence  to  prove  them.  The  insurgent  States  raise  for  ex¬ 
port  large  quantities  of  cotton,  less  tobacco  and  some  rice 
and  sugar.  None  of  these,  especially  the  first  two,  are 
food  or  drink,  and  of  the  last  two  the  export  is  not  great. 
But  of  provisions  they  seldom  raise  enough  for  their  con¬ 
sumption,  and  of  manufactures  they  have  scarcely  any.  The 
deficiency  of  these  supplies  must  be  severely  felt,  and  the 
obvious  object  of  this  Act  is  not  only  to  cut  off  the  supplies 
of  munitions  of  war  for  men  in  arms  but  of  necessaries  for 
the  people  at  large. 

On  the  common  and  well  established  principles  and  rules 
of  construing  restrictive  laws,  I  can  see  no  reason  for  tak¬ 
ing  these  words,  to  aid,  abet,  and  promote,  in  a  limited 
sense.  All  the  reasons  gathered  from  laws  in  pari  ma¬ 
teria,  from  the  evils  to  be  corrected  by  the  operation  of  the 
law  and  historical  circumstances,  lead  to  giving  them  their 
fair  and  legitimate  scope,  and  I  do  not  feel  authorized  to 
offer  a  limitation  to  their  meaning  when  the  legislature 
have  given  none.  If  words  are  to  be  taken  in  their  natural 
and  ordinary  sense,  condemnation  of  the  vessel  and  cargo 
under  this  libel  follows  as  a  necessity. 
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After  the  reading  of  the  opinion  was  concluded,  Judge 
Ware  remarked,  that  as  the  counsel  for  both  parties  were 
absent,  be  should  delay  making  the  decree  for  the  present, 
to  enable  the  counsel  for  the  respondents  to  enter  a  motion 
for  arrest  of  judgment,  if  they  desired. 


No.  3. 


The  British  Minister’s  Correspondence  with  the  United 
States  Government,  respecting  Blockade. 
(Presented  to  Parliament) 


[Lord  Lyons  to  Lord  John  Russell ,  received  May  14 th.) 

Washington,  April  27th,  1861. 

(Extract.) 

I  have  the  honor  to  transmit  to  your  lordship,  herewith, 
a  copy  of  a  note  which  I  have  received  to-day  from  the 
Secretary  of  State  of  the  United  States,  communicating  to 
me  printed  copies  of  the  President’s  proclamation  of  the 
19th  April,  declaring  a  blockade  of  the  States  of  South 
Carolina,  Georgia,  Alabama,  Florida,  Louisiana  and 
Texas.  I  enclose  two  of  those  copies  of  the  proclamation, 
which  were  sent  to  me  with  the  note. 

The  Secretary  of  State  further  informs  me,  in  the  same 

t/  7 

note,  that  another  proclamation  has  been  signed  by  the 
President,  establishing  a  blockade  of  the  States  of  Virginia 
and  North  Carolina. 
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(Inclosure  1  in  No.  1.) 

Mr.  Seward  to  Lord  Lyons. 

Department  of  State, 
Washington,  April  2.th,  18G1. 

The  undersigned,  Secretary  of  State  for  the  United 
States,  has  the  honor  to  communicate  to  Lord  Lyons  the 
accompanying  printed  copies  of  the  President’s  proclama¬ 
tion  of  the  19th  instant,  declaring  a  blockade  of  the  ports 
of  the  States  of  South  Carolina,  Georgia,  Alabama,  Florida, 
Mississippi,  Louisiana  and  Texas. 

The  undersigned  lias  the  honor  also  to  inform  Lord 
Lyons  that  another  proclamation  has  been  signed  by  the 
President,  and  will  be  published  to-morrow,  establishing  a 
blockade  of  the  ports  of  Virginia  and  North  Carolina. 

The  undersigned,  &c., 

(Signed)  William  H.  Seward. 


(Inclosure  2  in  No.  1.) 

Proclamation 

By  the  President  of  the  United  States  of  America. 

Whereas  an  insurrection  against  the  Government  of  the 
United  States  has  broken  out  in  the  States  of  South  Caro¬ 
lina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisiana 
and  Texas,  and  the  laws  of  the  United  States  for  the  col¬ 
lection  of  the  revenue  cannot  be  effectually  executed  therein 
conformably  to  that  provision  of  the  constitution,  which  re¬ 
quires  duties  to  be  uniform  throughout  the  United  States. 

And  whereas,  a  combination  of  persons  engaged  in  such 
insurrection  have  threatened  to  grant  pretended  letters  of 
marque,  to  authorize  the  bearers  thereof  to  commit  assaults 
on  the  lives,  vessels  and  property  of  good  citizens  of  the 
country  lawfully  engaged  in  commerce  on  the  high  seas 
and  in  waters  of  the  United  States. 

And  whereas,  an  executive  proclamation  has  been 
already  issued,  requiring  the  persons  engaged  in  these  dis¬ 
orderly  proceedings  to  desist  therefrom,  calling  out  a 
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militia  force  for  the  purpose  of  repressing  the  same,  and 
convening  Congress  in  extraordinary  session  to  deliberate 
and  determine  thereon. 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the 
United  States,  with  a  view  to  the  same  purposes  above 
mentioned  and  to  the  protection  of  the  public  peace  and 
the  lives  and  property  of  quiet  and  orderly  citizens  pursu¬ 
ing  their  lawful  occupations  until  Congress  shall  have  as¬ 
sembled  and  deliberated  on  the  said  unlawful  proceedings, 
or  until  the  same  shall  have  ceased,  have  further  deemed  it 
advisable  to  set  on  foot  a  blockade  of  the  ports  within  the 
States  aforesaid,  in  pursuance  of  the  laws  of  the  United 
States,  and  of  the  law  of  nations,  in  such  case  provided. 
For  this  purpose  a  competent  force  will  be  posted,  so  as  to 
prevent  entrance  and  exit  of  vessels  from  the  ports  afore¬ 
said.  If,  therefore,  with  a  view  to  violate  such  blockade,  a 
vessel  shall  approach,  or  shall  attempt  to  leave  either  of  the 
said  ports,  she  will  be  duly  warned  by  the  commander  of 
one  of  the  blockading  vessels,  who  will  endorse  on  her 
register  the  fact  and  date  of  such  warning;  and  if  the  same 
vessel  shall  again  attempt  to  enter  or  leave  the  blockaded 
port,  she  will  be  captured  and  sent  to  the  nearest  conve¬ 
nient  port,  for  such  proceedings  against  her  and  her  cargo, 
as  prize,  as  may  be  deemed  advisable. 

And  I  hereby  proclaim  that  if  any  person,  under  the  pre¬ 
tended  authority  of  the  said  States,  or  under  any  other 
pretence,  shall  molest  a  vessel  of  the  United  States,  or  the 
persons  or  cargo  on  board  of  her,  such  person  will  be  held 
amenable  to  the  laws  of  the  United  States  for  the  preven¬ 
tion  and  punishment  of  piracy. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  LAiited  States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  nineteenth  day  of 
April  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-one,  and  of  the  Independence  of  the  United 
States  the  Eighty-fifth. 

[l.  s.]  Abraham  Lincoln. 

By  the  President. 

(Signed) 

William  H.  Seward, 

Secretary  o^  State. 

/T 
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No.  2. 

( Lord  Lyons  to  Lord  J.  Liussell ,  received  May  17th.) 

Washington,  May  2d,  1SG1. 

My  Lord, — I  Lave  t lie  honor  to  enclose  a  copy  of  the 
note,  by  which  I  have  acknowledged  the  receipt  of  Mr. 
Seward’s  note  of  the  27th  ultimo,  announcing  the  intention 
of  this  government  to  set  on  foot  a  blockade  of  the  South¬ 
ern  ports.  I  was  careful  so  to  word  my  note  as  to  show 
that  I  accepted  Mr.  Seward’s  communication,  as  an  an¬ 
nouncement  of  an  intention  to  set  on  foot  a  blockade,  not 
as  a  notification  of  the  actual  commencement  of  one.  I  be¬ 
lieve  that  most  of  my  colleagues  made  answers  in  the  same 
sense. 

I  have  the  honor  to  transmit  to  your  Lordship  copies  of 
the  President’s  proclamation,  announcing  the  extension  of 
the  blockade  to  the  ports  of  Virginia  and  North  Carolina, 
which  have  been  sent  to  me  in  a  blank  cover  from  the 
State  Department. 

I  have  made  it  my  business  since  the  entrance  of  the 
present  Administration  into  office,  nearly  two  months  ago, 
to  endeavour  to  ascertain  precisely  their  intentions  with 
regard  to  the  commerce  of  foreign  nations  with  the  States 
which  have  withdrawn  from  the  Union.  Up  to  the  day 
before  the  blockade  was  announced,  the  government  had 
not  itself  come  to  any  decision  on  the  subject.  Nor  did  I 
think  it  expedient  to  press  it  to  make  any  declaration,  so 
ong  as  the  commercial  operations  of  British  merchants 
and  British  vessels  in  the  seceded  States  were  carried  on 
without  hindrance  and  without  inconvenience.  But  since 
the  blockade  has  been  proclaimed,  1  have  thought  myself 
entitled  to  ask  with  persistence  for  definite  information  re¬ 
specting  the  mode  in  which  it- is  to  be  carried  into  effect.  I 
had  in  particular  a  long  conversation  with  Mr.  Seward, 
in  the  presence  of  the  Chief  Clerk  of  the  State  Depart¬ 
ment,  on  the  29th  ultimo.  I  had  prepared  Mr  Seward 
for  the  interview,  bv  suggesting;  to  him,  through  the  under 
Secretary  of  State,  the  advisableness  of  diminishing  the  dis¬ 
agreeable  impression  which  the  announcement  of  the  block- 
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ade  would  make  abroad,  by  giving,  as  soon  as  possible, 
definite  assurances  that  it  would  be  carried  on  with  a 
liberal  consideration  for  the  interests  of  foreign  nations. 

So  far  as  assurances  in  general  terms  go,  nothing  could 
be  more  satisfactory  than  Mr.  Seward’s  language.  I  did 
not,  however,  succeed  in  obtaining  at  the  time  as  definite  a 
declaration  of  the  rules  which  would  be  observed  as  I  had 
hoped. 

Ihe  principal  point  to  which  I  drew  Mr.  Seward's  atten¬ 
tion  was,  the  extreme  vagueness  of  the  information  which 
was  given  to  us  I  referred  him  to  the  notification  of  block¬ 
ade  made  by  Great  Britain  during  the  late  war  with 
Russia,  and  pointed  out  to  him  the  care  and  precision  with 
which  every  particular  was  stated  in  them.  I  asked 
whether  it  was  intended  to  issue  similar  notices  for  each 
Southern  port  as  soon  as  the  actual  blockade  of  it  should 
commence. 

The  reply  which  I  received  was,  that  the  practice  of  the 
United  States  was  not  to  issue  notices,  but  to  notify  the 
blockade  individually  to  each  vessel  approaching  the  block¬ 
aded  port,  and  to  inscribe  a  memorandum  of  the  notice 
having  been  given  on  the  ship’s  papers.  No  vessel  was 
liable  to  seizure  which  had  not  been  individually  warned. 
This  plan  had,  I  was  assured,  been  found  to  be,  in  practice, 
the  most  convenient  and  the  fairest  to  all  parties.  The 
fact  that  their  blockading  ships  being  present  to  give  the 
warning,  was  the  best  notice  and  best  proof  that  the  port 
was  actually  and  effectually  blockaded. 

The  principal  objection  to  the  plan  appeared  to  me  to 
be,  that  it  might  in  some  cases  expose  foreign  vessels  to  the 
loss  and  inconvenience  of  making  a  useless  voyage,  which 
a  more  general  and  public  announcement  of  the  blockade 
would  have  prevented. 

I  observed  to  Mr.  Seward,  that  the  limits  of  the  blockade 
which  it  was  intended  to  establish  were  not  clearly  stated. 
It  was  not  easy  to  understand  exactly  to  what  extent  of 
coast  the  expression  “  the  ports  within  ”  the  States  men¬ 
tioned  was  applicable.  Mr.  Seward  said  that  it  was  in¬ 
tended  to  blockade  the  whole  coast  from  the  Chesapeake 
Bay  to  the  mouth  of  the  Bio  Grande.  I  observed  to  him 
that  the  extent  of  the  coast  between  those  two  points  was, 


I  supposed,  about  3,000  miles.  Surely  the  United  States 
had  not  a  naval  force  sufficient  to  establish  an  effective 
blockade  of  such  a  length  of  coast?  Mr.  Seward,  however, 
maintained  that  the  whole  would  be  blockaded,  and  block¬ 
aded  effectually. 

I  may,  perhaps,  be  allowed  to  refer  your  Lordship  to  a 
clear  declaration  of  the  principles  of  the  United  States  on 
such  matters,  which  is  contained  in  a  note  from  Mr.  Bu¬ 
chanan,  dated  29th  of  December,  1846,*  and  transmitted 
to  the  Foreign  Office,  in  Sir  Richard  Bakenham’s  despatch 
of  the  same  date. 


(*  Mr*  Buchanan  to  Mr.  Palcenham.) 


Department  of  State,  ) 
Washington,  December  29th,  1846.  j 

Sir, — The  most  satisfactory  answer  which  I  can  give  to 
your  note  of  the  14th  instant,  communicating  to  me  a  copy 
of  a  despatch  from  Lord  Palmerston  to  yourself,  in  relation 
to  Commodore  Stockton’s  notification  of  blockade,  is  to 
furnish  you  a  copy  of  an  order  issued  by  the  Navy  Depart¬ 
ment,  on  the  24th  instant,  to  the  commanding  officer  of  the 
United  States  naval  forces  in  the  Pacific  Ocean. 

Whilst  the  general  language  employed  by  Commodore 
Stockton  maybe  liable  to  misconstruction,  it  is  yet  suffi¬ 
ciently  apparent  from  the  whole  proclamation,  that  he  did 
not  intend  to  establish  a  paper  blockade.  This  would  have 
been  equally  unwarranted  by  his  instruction,  and  by  the 
principles  which  the  United  States  have  maintained  in  re¬ 
gard  to  blockades  ever  since  we  became  an  independent 
nation. 

Whilst  I  transmit  you  a  copy  of  the  whole  order  from 
the  Navy  Department,  for  the  satisfaction  of  Lord  Palmer¬ 
ston,  I  desire  that  no  part  of  it  may  be  made  public,  except 
that  which  specifies  what  this  Government  recognizes,  and 
will  enforce,  as  a  lawful  blockade,  under  the  law  of  nations. 

I  avail,  &c., 

(Signed) 


James  Buchanan. 
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(Inclosure.) 

Mr.  Mason  to  the  Commanding  Officer  of  the  United  States 

Navy  in  the  Pacific  Ocean. 

Navy  Department,  ) 

December  24th,  1846.  j 

Sir, — With  bis  letter  to  the  Department  of  the  28th 
August  last,  Commodore  Stockton  transmitted  a  copy  of  a 
paper  which  he  had  made  public,  giving  notice  of  his  in¬ 
tention  to  subject  to  a  vigorous  blockade,  u  all  the  forts, 
harbors,  bays,  outlets  and  inlets  on  the  west  coast  of  Mex¬ 
ico,  south  of  San  Diego,”  to  be_  absolute  except  against 
armed  vessels  of  neutrals.  In  giving  “  to  all  neutral  mer¬ 
chant  vessels  found  in  any  of  the  bays  and  harbors  on  said 
coast,  on  the  arrival  of  the  blockading  force,  twenty  days 
to  leave,”  it  is  very  obvious  that  Commodore  Stockton  did 
not  regard  the  extensive  coast  embraced  within  the  limits 
specified  as  placed  under  blockade  by  the  published  notice, 
or  that  any  particular  port  would  be  in  a  state  of  blockade, 
until  a  sufficient  blockading  force  was  actually  present  to 
enforce  it. 

In  authorizing  conquest  or  blockade  on  the  west  coast, 
the  President  has  desired  to  subject  neutral  commerce  to 
the  least  possible  inconvenience  or  obstruction  incompatible 
with  the  exercise  of  the  belligerent  rights  necessary  to  the 
success  of  our  military  operations.' 

The  generality  of  the  language  employed  by  Commodore 
Stockton,  in  his  notice  of  intended  blockade,  it  seems,  has 
excited  alarm  with  neutrals  in  regard  to  shipments  to  Mex¬ 
ican  ports,  and  may  have  prevented  their  being  made;  and, 
as  it  is  desirable  to  avoid  any  such  interference  with  their 
commercial  adventures  in  articles  not  contraband,  I  invite 
your  attention  to  the  subject,  and  desire  you  to  take  the 
necessary  measures  to  correct  any  erroneous  impressions 
which  may  have  been  produced. 

You  will  employ  the  forces  under  your  command  in  the 
active  prosecution  of  the  war,  and  establish  and  maintain 
the  blockade  of  such  of  the  enemy’s  ports  as  you  may  deem 
proper  in  the  execution  of  your  orders,  giving  to  neutral 
vessels  in  such  ports  twenty  days  to  leave.  But  a  lawful 
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maritime  blockade  requires  the  actual  presence  of  a  suffi¬ 
cient  force  stationed  at  the  entrance  of  the  ports  sufficient¬ 
ly  near  to  prevent  communication.  The  only  exception 
to  this  rule,  which  requires  the  actual  presence  of  an  ade¬ 
quate  force  to  constitute  a  lawful  blockade,  arises  out  of 
the  circumstance  of  the  occasional  temporary  absence  of 
the  blockading  squadron,  produced  by  accident,  as  in  the 
case  of  a  storm,  which  does  not  suspend  the  legal  operation 
of  a  blockade.  The  law  considers  an  attempt  to  take  ad¬ 
vantage  of  such  accidental  removal  a  fraudulent  attempt 
to  break  the  blockade. 

The  United  States  have  at  all  times  maintained  these 
principles  on  the  subject  of  a  blockade  ;  and  you  will  take 
care  not  to  attempt  the  application  of  penalties  fora  breach 
of  blockade,  except  in  cases  where  your  right  is  justified 
by  these  rules.  You  should  give  public  notice,  that  under 
Commodore  Stockton’s  general  notification  no  port  on  the 
west  coast  of  Mexico  is  regarded  as  blockaded,  unless  there 
is  a  sufficient  American  force  to  maintain  it.  actually  pres¬ 
ent  or  temporarily  driven  from  such  actual  presence  by 
stress  of  weather,  intending  to  return. 

I  am,  &c., 

(Signed)  T.  Y.  Mason. 


Mr.  Seward  assured  me,  that  all  foreign  vessels  already 
in  port  when  the  blockade  should  be  set  on  foot,  would  be 
allowed  to  come  out  with  their  cargoes.  I  asked  whether 
they  would  be  allowed  to  come  out  with  cargoes  shipped 
after  the  blockade  was  actually  established.  Mr.  Seward 
did  not  speak  positively  on  this  point;  what  he  said  seemed 
to  imply  that  the  time  at  which  the  cargo  was  shipped 
would  not  be  inquired  into.  I  said  that  I  supposed  it  was 
clearly  understood  that  foreign  ships  coming  out  of  block¬ 
aded  ports  in  which  there  were  no  United  States  customs 
authorities,  would  not  be  interfered  with  by  the  blockading 
squadron,  on  the  plea  of  their  being  without  clearances  or 
other  papers  required  by  revenue  laws. 

Mr.  Seward  said  that  it  was  the  bona  fide  intention  of 
the  Government  to  allow  foreign  vessels  already  in  port 
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when  the  blockade  was  established  to  depart  without  mo¬ 
lestation. 

He  did  not  say  that  any  particular  term  would  be  fixed 
after  the  expiration  of  which  foreign  vessels  would  no 
longer  be  allowed  to  quit  blockaded  ports. 

He  did  not  repeat  to  me  the  assurances  he  gave  some 
time  ago  to  one  of  my  colleagues,  that  vessels  arriving  with¬ 
out  a  knowledge  of  the  blockade  would  be  allowed  to  go 
into  a  blockaded  port  and  come  out  again. 

Hor  did  he  say  anything  of  the  intention,  which  he  ex¬ 
pressed  to  another  of  my  colleagues,  of  proposing  to  the 
Legislature  that  the  United  States  should  adhere  to  the 
declaration  of  the  Congress  of  Paris  on  maritime  law. 

On  my  pressing  Mr.  Seward  to  give  me,  either  in  writ¬ 
ing  or,  at  all  events,  by  a  formal  verbal  announcement 
some  definite  information  for  the  guidance  of  British  mer¬ 
chant  vessels,  he  promised  to  send  me  a  copy  of  the  in¬ 
structions  issued  to  the  officers  of  the  blockading  squadron, 
and  said  he  was  confident  I  should  find  them  perfectly  sa¬ 
tisfactory.  He  was  good  enough  to  add,  that  if  in  any  in¬ 
dividual  cases  the  rules  of  the  blockade  should  bear  hardly 
on  British  vessels,  he  should  be  ready  to  consider  the  equity 
of  the  matter,  and  to  receive  favorably  any  representations 
which  I  might  make  on  behalf  of  the  interests  of  British 
subjects. 

Mr.  Seward  has  not  yet  sent  me  a  copy  of  the  instruc¬ 
tions.  I  reminded  him,  however,  yesterday  of  his  promise, 
and  I  hope  that  he  will  enable  me  to  transmit  a  copy  to 
your  Lordship  by  the  British  packet  which  will  leave  Hew 
York  on  the  8th  instant. 

1  have,  &c., 

(Signed)  Lyons. 

P.  S. — Since  I  closed  this  dispatch,  I  have  seen  in  an  un¬ 
official  newspaper  of  this  morning’s  date,  a  notice  concern- 
the  blockade  of  the  ports  of  "Virginia,  a  copy  of  which  I 
have  just  time  to  enclose.  I  am  unable  to  procure  a  second 
copy. 

L. 
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(Inclosure  in  No.  2.) 

Lord  Lyons  to  Mr.  Seward. 

Washington,  April  29th,  1861. 

The  undersigned,  her  Britannic  Majesty’s  Envoy  Ex¬ 
traordinary  and  Minister  Plenipotentiary  to  the  United 
States  of  America,  has  the  honor  to  acknowledge  the  re¬ 
ceipt  of  a  note  of  the  day  before  yesterday’s  date,  from  the 
Secretary  of  State,  communicating  to  him  a  proclamation 
which  announces,  among  other  things,  that  a  blockade  of 
the  ports  of  South  Carolina,  Georgia,  Alabama,  Florida, 
Mississippi,  Louisiana  and  Texas  will  be  set  on  foot,  in 
pursuance  of  the  law  of  the  United  States  and  the  law  of 
nations,  and  that  for  this  purpose  a  competent  force  will  be 
t  posted  so  as  to  prevent  the  entrance  and  exit  of  vessels. 

The  Secretary  of  State  has,  moreover,  done  the  under- 
i  signed  the  honor  to  inform  him,  in  the  same  note,  that  it  is 
intended  to  set  on  foot,  also,  a  blockade  of  the  ports  of  Vir¬ 
ginia  and  North  Carolina. 

CD 

The  undersigned,  Ac. 

(Signed)  Lyons. 


(Inclosure  2  in  No.  2.) 

Proclamation, 

By  the  President  of  the  United  States  of  America. 

Whereas,  for  reasons  assigned  in  my  proclamation  of  the 
10th  inst.,  a  blockade  of  the  ports  of  the  States  of  South 
Carolina,  Georgia,  Florida,  Alabama,  Louisiana,  Missis¬ 
sippi  and  Texas  was  ordered  to  be  established. 

And  whereas,  since  that  date,  public  poperty  of  the 
United  States  has  been  seized,  the  collection  of  the  revenue 
obstructed,  and  duly  commissioned  officers  of  the  United 
States,  while  engaged  in  executing  the  orders  of  their  supe¬ 
riors,  have  been  arrested  and  held  in  custody  as  prisoners, 
or  have  been  impeded  in  the  discharge  of  their  official  du- 
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ties  without  due  legal  process,  by  persons  claiming  to  act 
under  the  authorities  of  the  States  of  Virginia  and  North 
Carolina. 

An  efficient  blockade  of  the  ports  of  those  States  will  also 
be  established. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington,  tin s .of  April , 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-one,  and  of  the  independence  of  the  United  States  the 
eighty-fifth. 

Abraham  Lincoln,  [l.  s.] 

By  the  President. 

(Signed)  William  H.  Seward, 

Secretary  of  State. 


(In closure  3  in  No.  2.) 

Extract  from  an  American  Newspaper  (Unofficial.) 

Blockade  of  the  Ports  of  Virginia. —  Official  notice  served 
on  the  Bay  Line  Steamers. — The  steamer  Louisiana ,  Cap¬ 
tain  Russell,  from  Norfolk,  arrived  at  this  port  yesterday 
morning,  bringing  the  LTnited  States  mail  and  a  number  of 
passengers  from  the  South.  The  steamer  met  the  Lancaster , 
Captain  Tomlinson,  off  North  Point,  and  placed  on  board 
the  passengers  who  desired  to  go  north. 

It  was  quite  dark  when  the  Louisiana  reached  Fortress 
Monroe,  when  Captain  Russell  was  informed  by  an  officer 
sent  in  a  boat  from  Commander  Pendergast,  of  the  Cumber¬ 
land,  that  the  port  was  in  a  state  of  blockade,  and  that 
hereafter  he  would  not  be  permitted  to  pass  up  or  down  the 
bay. 

There  were  at  least  ten  ships  of  war  anchored  off  Old 
Point,  all  of  which  were  well  manned  with  seamen  and 
troops.  The  citizens  of  Norfolk  and  Portsmouth  were  still 
engaged  in  erecting  harbor  defences. 

The  following  is  an  official  copy  of  the  notice  of  block¬ 
ade,  served  on  Captain  Russell : 
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United  States  Flag  Snip  Cumberland, 

Off  Fortress  Monroe, 

Virginia,  AptqESOtlq  1S50. 

“  To  all  whom  it  may  concern : 

“  I  hereby  call  attention  to  the  proclamation  of  His  Ex¬ 
cellency  Abraham  Lincoln,  President  of  the  United  Slates, 
under  date  of  April  27th,  1861,  for  an  efficient  blockade  of 
the  ports  of  Virginia  and  North  Carolina,  and  warn  all  per¬ 
sons  interested  that  I  have  a  sufficient  naval  force  here  for 
the  purpose  of  carrying  out  that  proclamation. 

“  All  vessels,  passing  the  Capes  of  Virginia,  coming  from 
a  distance  and  ignorant  of  the  proclamation,  will  be  warned 
off,  and  those  passing  Fortress  Monroe  will  be  required  to 
anchor  under  the  guns  of  the  fort,  and  subject  themselves 
to  an  examination. 

“  (Signed)  G.  J.  Prendergast, 

6i  Flag  Officer,  Commanding 

“  Home  Squadron.55 

The  steamer  Adelaide ,  however,  left  this  port  on  Tuesday 
evening,  with  authority,  from  the  Secretary  of  War,  to  con¬ 
tinue  her  trips  to  Norfolk,  not,  however,  allowing  her  to 
carry  anything  but  passengers  and  mails.  The  regular  boat 
also  left  last  evening  at  her  usual  hour,  and  the  line  will 
therefore  be  kept  up  without  interruption. 


No.  3. 

Lord  Lyons  to  Lord  John  Russell ,  received  May  21s t. 

Washington,  May  4th,  1861. 
(Extract.)  - - "  "  -  ' 

In  my  dispatch  of  the  2d  instant,  I  had  the  honor  to  re¬ 
port  to  your  Lordship  that  Mr.  Seward  had  promised,  on 
tlie  29th  ultimo,  to  send  me  a  copy  of  the  instructions  is¬ 
sue  1  to  the  officers  of  the  squadron  to  be  employed  in  block¬ 
ading  the  Southern  ports. 

I  took  measures  this  morning  to  remind  Mr.  Seward  pri¬ 
vately  of  this  promise.  In  return  I  received  the  following 
communication  from  the  State  Department : 
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“The  Secretary  of  the  Navy  has  furnished  us  with  a 
copy  of  his  instruction  about  the  blockade,  but  as  we  have 
not  been  able  to  find  a  precedent  for  communicating  them 
to  the  ministers  of  foreign  governments,  you  must  not  ex¬ 
pect  a  copy  at  present.  You  may,  however,  be  thus  in¬ 
formally  assured  that  the  blockade  will  be  conducted  as 
strictly,  according  to  the  recognized  rules  of  public  law, 
and  with  as  much  liberality  towards  neutrals  as  anv  block- 
ade  ever  was  by  a  belligerent.” 

Upon  this  I  caused  Mr.  Buchanan’s  note  to  Mr.  Paken- 
ham,  of  the  29th  of  December,  1S45,  to  be  pointed  out  to 
Mr.  Seward,  as  supplying  a  precedent  for  the  confidential 
communication  of  instructions  concerning  a  blockade. 

The  following  was  written  to  me  in  answer  : 


“I  have  shown  Mr.  Seward  the  precedent  to  which  you 
refer,  but  he  does  not  think  it  would  justify  him  in  furnish¬ 
ing  a  copy  of  the  instructions  ;  for,  if  given  to  one  they 
must  be  given  to  all,  which  might  lead  to  their  inconve¬ 
nient  publicity.  The  blockade,  however,  will  be  in  strict 
conformity  to  the  principles  mentioned  by  Mr.  Buchanan. 
The  proclamation  is  mere  notice  of  an  intention  to  carry  it 
into  effect,  and  the  existence  of  the  proper  blockade  will 
be  made  known  in  proper  form  by  the  blockading  vessels.” 

I  had,  of  course,  no  other  right  to  ask  Mr.  Seward  for  a 
copy  of  the  instructions  than  that  which  he  had  given  me 
by  promising  to  send  me  one,  in  order  to  remove  any  un¬ 
favorable  impression  which  might  be  made  in  Europe  by 
the  vagueness  of  the  information  given  by  the  United 
States  Government. 

I  have  the  honor  to  transmit  to  your  Lordship  copies  of 
a  note  addressed  by  Mr.  Seward  to  the  Spanish  Minister 
here;  and  of  an  article  inserted  in  the  Washington  news¬ 
paper,  which  is  regarded  as  the  organ  of  the  Administra¬ 
tion.  These  documents  appear  to  contain  all  the  positive 
information  which  has  hitherto  been  elicited  concerning 
the  mode  in  which  the  blockade  will  be  conducted. 

I  have  been  informed,  but  not  directly  or  officially,  that 
in  no  case  will  less  than  fifteen  days  from  the  effective  es- 
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tablishment  of  the  blockade  at  each  point  be  allowed  for 
merchant  vessels  already  in  port  to  take  their  departure ; 
and  that  the  effective  blockade  of  the  mouth  of  the  Missis¬ 
sippi  will  not  begin  until  the  25th  of  this  month. 


(In closure  in  No.  3.) 

Mr.  Seward  to  Senor  Tassara. 


Washington,  May  2,  1861. 


Sir, — In  acknowledging  the  receipt  of  your  note  of  the 
30th  ultimo,  on  the  subject  of  the  blockade  of  the  ports  in 
several  of  the  States,  I  deem  it  proper  to  state  for  your  fur¬ 
ther  information — 

1.  That  the  blockade  will  be  strictly  enforced  upon  the 
principles  recognized  by  the  laws  of  nations. 

2.  That  the  armed  vessels  of  Neutral  States  will  have  the 
right  to  enter  and  depart  from  the  interdicted  ports. 

3.  That  the  merchant  vessels  in  port  at  the  time  the 
blockade  took  effect,  will  be  allowed  a  reasonable  time  for 
their  departure. 

I  avail,  &c., 

(Signed)  William  II.  Seward. 


No.  4. 

( lord  Lyons  to  Lord  J.  Russell ,  received  May  26.) 

Washington,  May  11,  1861. 

My  Lord, — With  reference  to  my  dispatches  of  the  27th 
ultimo,  and  of  2d  and  4tli  instant,  I  have  the  honor  to 
transmit  to  your  Lordship  copies  of  a  correspondence  which 
I  have  held  with  some  of  Her  Majesty’s  Consuls,  and  with 
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the  Secretary  of  State  of  the  United  States,  relative  to  the 
blockade  of  the  Southern  ports. 

I  have  also  the  honor  to  inclose  a  copy  of  a  dispatch  in 
which  I  have  acquainted  Rear-Admiral  Sir  Alexander 
Milne  of  the  general  result  or  inquiries  made  by  me  or 
other  Foreign  Ministers  here,  as  to  the  manner  in  which  the 
blockade  will  be  conducted. 

I  have  not  succeeded  myself,  nor,  so  far  as  I  know,  have 
any  of  my  colleagues  succeeded,  in  obtaining  a  relaxation 
of  the  rigor  of  the  blockade,  either  in  favor  of  any  neutral 
flag  or  in  individual  cases  of  hardship. 

I  have  not  received  intelligence  of  the  issue  of  anv  noti- 
fication  announcing  the  actual  commencement  of  the 
effective  blockade  of  any  of  the  ports,  except  the  notifica¬ 
tion  concerning  the  ports  of  Virginia  and  North  Carolina, 
of  which  I  transmitted  to  your  lordship,  with  my  dispatch 
of  the  2d  inst.,  a  copy  taken  from  a  newspaper,  and  of 
which  a  copy  forms  also  Inclosure  17  in  this  dispatch. 

I  have,  Ac., 

(Signed)  Lroxs. 


(Inclosure  1  in  No.  4.) 

Consul  Archibald  to  Lord  Lyons. 

New  York,  May  3, 1861. 

My  Lord, — Among  the  applications  which  are  made  to 
me  from  day  to  day  bv  British  subjects  for  advice  and  as- 
sistance  in  reference  to  the  interruption  of  their  trade  with 
Southern  ports  blockaded,  or  about  to  be  blockaded,  by 
order  of  the  United  States  Government,  there  are  two 
which  I  think  it  well  to  bring  under  your  Lordship’s  notice, 
and  respecting  which  I  cannot  but  think  that  the  United 
States  Government,  on  being  made  acquainted  with  the 
circumstances  of  them,  would  grant  permission  to  the  ap¬ 
plicants  to  remove  the  property  in  question. 

In  the  case  referred  to  in  the  inclosed  copy  of  a  letter 
from  Mr.  J.  Leaycroft,  a  British  resident  merchant,  it  ap¬ 
pears  that  a  quantity  of  staves  actually  bought  and  paid  for 


by  Pritish  subjects,  are  lying  at  a  port  in  Virginia,  and  all 
that  is  desired  is  permission  to  send  British  vessels  in  bal¬ 
last  from  hence  to  carry  the  property  to  its  destination  in  a 
British  colony. 

The  case  submitted  by  Mr.  John  B.  Adams,  a  British 
resident  merchant,  of  whose  letter  a  copy  is  also  inclosed,  is 
similar  in  its  character,  with  the  additional  circumstance 
that  the  timber,  in  this  instance,  is  destined  for  the  service 
of  Her  Majesty’s  Government. 

I  beg  your  Lordship  will  be  so  good  as  to  bring  these  ap¬ 
plications  under  the  notice  of  the  United  States  Govern¬ 
ment,  and  inasmuch  as  the  removal  in  British  bottoms  of 
the  property  in  question  cannot  injuriously  interfere  with 
the  purpose  for  which  the  blockade  has  been  established,  I 
trust  the  Government  of  the  United  States  may  be  pleased 
to  authorize  the  collector  at  this  port  to  grant  permission, 
under  the  special  circumstances  of  the  case,  to  British  ves¬ 
sels  to  proceed,  in  ballast,  to  the  ports  specified,  for  the 
purpose  of  removing  the  property  in  question,  which  other¬ 
wise  will  be  subject  to  serious  detriment. 

I  have,  <fcc., 

(Signed)  E.  M.  Archibald. 


(In closure  2  in  No.  4.) 

Mr.  Leaycroft  to  Consul  Archibald. 

New  York,  May  3,  1861. 

Sir, — I  have  instructions  to  forward  British  vessels  to 
Norfolk,  Virginia,  to  remove  three  cargoes  belonging  to 
British  subjects  in  the  colony  of  British  Guiana,  viz.,  one 
cargo  belonging  to  Messrs.  George  Little  &  Co.,  Demerara, 
another  to  T.  Barber  &  Co.,  Demerara,  and  the  other  to 
James  E.  Perot,  Berbice. 

The  parties  from  whom  said  cargoes  have  been  bought 
at  N oi-folk,  Messrs.  James  M.  Smith  &  Brothers,  fold  me, 
under  date  27th  April,  that  there  is  no  difficulty  in  ship¬ 
ping  same  in  British  bottoms,  and  I  can  get  British  vessels 
to  go  hence  for  cargoes,  but  I  cannot  get  a  clearance  at  the 
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Hew  York  Custom-House  whereby  they  can  go  to  sea,  and 
I  shall  be  glad  if  you  can  in  any  way  aid  me  to  remove 
the  property  in  British  ships. 

I  am,  &c., 

(Signed)  J.  Leaycroft. 


(Inclosure  3  in  Ho.  4.) 

Mr.  Adams  to  Consul  Archibald. 

115  Wall  street,  Hew  York,  May  3,  1861. 

Sir, — I  beg  to  request  your  assistance  to  me  under  the 
following  circumstances : 

In  January  last  a  contract  was  made  between  Messrs.  A. 
Leak  &  Co.,  London,  and  Mr.  Mary,  of  Hampton,  of  Vir¬ 
ginia,  through  me,  for  200,000  of  Government  oak  planks, 
to  be  delivered  at  his  mills,  mouth  of  Warwick  creek, 
James  river,  Virginia.  The  plank  is  already  cut  and 
lying  there,  and  the  money  paid  into  bank  for  it.  But 
since  these  troubles  have  arisen,  Mary  (who  is  a  Massachu¬ 
setts  man)  has  left  his  mills,  and  the  timber  cannot  be  ship¬ 
ped  to  Hew  York,  as  agreed.  But  he  has  left  it  so  that,  he 
says,  I  can  have  it  if  a  British  vessel  goes  for  it.  It  is  not 
a  full  cargo,  but  I  could  make  up  the  cargo  either  at  Hew 
York  or  St.  Johns,  Hew  Brunswick,  andwTould,  if  I  could 
get  it  out,  ship  it  to  St.  Johns,  and  reship  it  thence.  The 
timber  is  to  go  to  Woolwich  or  Deptford  dockyard,  and  had 
it  not  been  for  the  deep  snow  in  the  end  of  March,  would 
have  been  out  of  danger.  If  left  lying  in  the  sun,  it  will 
be  quite  spoiled  for  navy  use. 

As  it  is  for  the  use  of  the  English  Government,  I  think, 
perhaps,  Lord  Lyons  might  be  able  to  get  me  a  pass  for  it 
through  the  blockade,  and  as  it  was  all  transacted  before 
these  troubles,  it  seems  hard  that  I  and  other  British  sub¬ 
jects  should  suffer. 

Hoping  to  hear  you  can  help  me,  I  am,  &c., 

(Signed)  John  B.  Adams. 


G4 


(In closure  4  in  No.  4.) 

Consul  Bei'nal  to  Lord  Lyons. 

Baltimore,  May  3,  1861. 

My  Lord, — I  have  the  honor  to  inclose  herewith  copy  of 
a  letter  I  have  received  from  Mr.  Perot,  a  British  subject 
residing  in  this  city,  asking  for  information  touching  a 
large  quantity  of  staves  lying  at  Norfolk,  the  property  of 
British  subjects,  and  which  the  sudden  blockade  of  Norfolk 
by  the  Federal  Government  has  prevented  him  from  re¬ 
moving. 

Another  gentleman  has  also  called  and  asked  for  infor¬ 
mation  on  the  three  following  points  : 

1.  Does  the  blockade  affect  a  British  vessel  at  present 
loading  in  James  river? 

2.  Can  a  British  vessel  be  chartered  now,  in  a  port  where 
the  blockade  is  known  of,  to  go  to  a  port  in  Virginia  and 
load  with  British  property  ? 

3.  Will  the  fact  of  an  American  vessel  being  partly 
laden  on  British  account  make  any  difference  in  respect  of 
the  blockade  ? 

I  have,  &c., 

(Signed)  Frederic  Bernal. 


(Inclosure  5  in  No.  4.) 

Mr.  Perot  to  Consul  Bernal. 

Baltimore,  May  2,  1861. 

Sir, — The  undersigned,  a  British  subject  resident  in  and 
transacting  business  in  Baltimore,  recentty  purchased,  for 
account  of  J.  E.  Perot  &  Co.,  merchants  of  Berbice,  British 
Guiana,  100,000  staves,  in  Norfolk,  Virginia,  which  staves 
are  British  property,  and  I  am  desirous  of  sending  a  vessel 
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to  Norfolk  to  convey  said  property  to  the  owners  at  Ber- 
bice.  I  also  represent  Messrs.  George  Little  &  Co.  and 
Messrs.  Samuel  Barber  &  Co.,  of  Demerara,  British  Gui¬ 
ana,  each  of  which  firms  has  a  cargo  of  staves  in  a  similar 
position  at  Norfolk,  and  which  I  desire,  as  their  agent,  to 
remove  from  Norfolk  to  Demerara,  by  sending  vessels  to 
load  them. 

The  sudden  announcement  of  blockade  of  the  ports  of 
Virginia  by  the  United  States  Government  has  given  me 
no  opportunity  of  carrying  out  my  instructions  to  forward 
the  above  property  to  its  owners  in  British  Guiana,  and  I 
am,  therefore,  desirous  of  knowing  how  such  announce¬ 
ment  of  blockade  affects  this  property,  and  whether  any 
representation  through  Her  Majesty’s  Minister  at  "Washing¬ 
ton  will  enable  me  to  send  British  vessels  for  the  removal 
of  the  said  property  belonging  to  British  subjects. 

I  have,  &c. 

(Signed)  W.  H.  Perot. 


(Inclosure  6  in  No.  4.) 

Lord  Lyons  to  Mr.  Seward. 

Washington,  May  7,  1S61. 

Sir, — Being  confident  that  the  Government  of  the  United 
States  is  disposed  to  consider  in  a  liberal  spirit  all  cases  in 
which  the  interests  of  foreigners  are  affected  by  the  block- 
ade  which  has  been  announced,  I  do  not  hesitate  to  for¬ 
ward  you  the  inclosed  papers.  They  relate  to  staves  and 
timber,  the  property  of  British  subjects,  the  removal  of 
which  from  Norfolk,  ‘in  Virginia  may  be  interfered  with 
by  the  blockade. 

I  have,  &c., 

(Signed)  Lyoxs. 
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(In closure  7  in  No.  4.) 

Mr.  Seward  to  Lord  Lyons. 

Department  of  State, 

W ashington  May  7,  1861. 

My  Lord, — I  regret  to  say  that  the  rules  in  regard  to  the 
blockade  of  the  Southern  ports,  which  have  been  already 
established,  prevent  the  concession  to  the  parties  interested 
in  staves  and  timber  at  Norfolk,  solicited  by  them  in  the 
letters  to  Her  Britannic  Majesty’s  Consul  at  New  York, 
which  you  have  submitted  to  me  with  your  note  of  this 
date.  The  same  rules  have  been  already  enforced  against 
American  merchants  havi  ig  cotton  at  Norfolk,  which  they 
are  desirous  to  bring  away  in  American  bottoms. 

I  have,  &c., 

(Signed)  \Y.  H.  Seward. 


(Inclosure  8  in  No.  4.) 

Consul  Moore  to  Lord  Lyons. 

Richmond,  May  5,  1861. 

My  Lord, — 1  have  the  honor  to  state  that,  in  consequence 
of  the  blockade  of  the  ports  of  Virginia,  a  variety  of  ques¬ 
tions  have  arisen,  and  others  may  arise,  affecting  British 
trade.  I  therefore  beg  leave  to  ask  if  your  Lordship  has 
any  instructions  to  give  me  for  my  guidance,  and  if  I  should 
be  allowed  to  correspond,  in  case  of  need,  with  the  com¬ 
manding  officer  of  the  blockading  squadron,  for  the  protec¬ 
tion  and  furtherance  of  British  trade  in  these  waters,  in 
case  it  should  be  possible  for  me  to  communicate  with  him 
under  a  flag  of  truce. 

I  have  but  two  British  vessels  left  within  my  Consular 
district,  one  of  445  tons,  and  one  of  63  tons,  and  if  I  could 
be  permitted  to  clear  them  for  England  with  cargoes  parti¬ 
ally  owned  on  British  account,  and  indirectly  wholly  con¬ 
nected  with  British  trade,  it  would  remove  possible  com- 
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plications,  and  be  but  a  small  infraction,  if  any,  of  the 
laws  of  blockade. 

I  have,  Vc., 

(Signed)  George  Moore. 


(Inclosure  9  in  No.  4.) 

Consul  Moore  to  Lord  Lyons. 

(Extract.)  Bichmond,  May  5,  1861. 

There  are  parties  here  about  to  load  the  British  ship 
Hiawatha  at  City  Point  for  Liverpool,  under  the  impression 
that  she  will  be  allowed  free  egress  by  the  blockading 
squadron.  I  have  told  persons  who  are  here  representing 
the  owners  of  the  ship,  that  I  see  no  difficulty  to  the  ship 
leaving  in  ballast,  but  to  this  they  will  not  consent,  as  the 
ship  came  here  expressly  from  Liverpool  at  a  nominal 
freight  to  load  a  remunerative  cargo  back. 


(Inclosure  10  in  No.  4.) 

Lord  Lyons  to  Consul  Moore. 

(Extract.)  Washington,  May  7,  1861. 

I  have  received  to-day  your  despatch  of  the  5th  instant, 
asking  me  if  I  have  any  instructions  to  give  you  respecting 
the  blockade  of  the  ports  of  Virginia,  which  has  been  set 
on  foot  by  the  Government  of  the  LTnited  States. 

With  regard  to  the  question  which  you  ask  as  to  the  pro¬ 
priety  of  your  communicating  with  the  commanding  officer 
of  the  blockading  squadron,  I  recommend  you  to  be  guided 
solely  by  the  consideration  whether,  on  the  whole,  you  will 
best  serve  the  interests  of  British  subjects  by  holding  such 
communication  or  by  abstaining  from  it.  There  can,  of 
course,  be  no  objection  in  point  of  form,  so  far  as  the 
British  Government  is  concerned,  to  your  communicating 
with  the  naval  officers  of  the  United  States.  But  it  is  pos- 


68 


sible  that  by  doing  so  you  might  give  rise  to  suspicion  or 
annoyance  which  might  diminish  your  power  of  exerting 
an  influence  with  the  local  authorities  beneficial  to  British 
subjects. 


(Inclosure  11  in  Ho.  4.) 

Lord  Lyons  to  Mr,  Seward. 

Washington,  May  8th,  1861. 

Sir, — The  inclosed  extracts*  from  letters  which  I  received 
yesterday  from  Her  Majesty’s  Consul  in  Virginia,  will 
make  you  acquainted  with  a  case  of  some  hardship  con¬ 
cerning  a  British  vessel,  the  LLiawatha.  This  vessel  hav¬ 
ing  come  to  City  Point  with  a  nominal  freight  in  order  to 
take  on  board  a  remunerative  cargo  for  the  voyage  back, 
may  be  compelled  to  return  home  in  ]pallast  in  consequence 
of  the  blockade,  of  which,  of  course,  her  owners  could  have 
no  knowledge  when  they  sent  her  out. 

Being  assured  of  the  readiness  with  which  the  United 
States  Government  is  inclined  to  receive  representations 
in  favor  of  foreign  commercial  interests,  I  venture  to  sub¬ 
mit  this  case  for  consideration,  and  request  an  early  answer 
respecting  it. 

I  have,  &c., 

(Signed)  Lyons. 


(In closure  12  in  Ho.  4.) 

Mr.  Seward  to  Lord  Lyons. 

Department  of  State,  ) 

Washington,  May  9th,  1861.  j 

My  Lord, — I  have  the  honor  to  acknowledge  the  receipt 


*  These  extracts  consist  of  the  last  paragraph  of  Inclosure  8,  ante,  and  the 
whole  of  Inclosure  9. 
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of  your  communication  of  yesterday,  relative  to  tlie  ex¬ 
emption  of  the  British  vessel  Hiawatha ,  now  in  Virginia 
waters,  from  the  operation  of  the  existing  blockade  of  the 
ports  of  the  State. 

Having  submitted  the  matter  to  the  Secretary  of  the 
Xavy,  I  now  have  the  honor  to  inclose  to  you  a  copy  of 
that  officer's  reply,  from  which  it  will  he  seen  that  there 
are  yet  remaining  five  or  six  days  for  neutrals  taJeave. 

L-hrfve,  Vc., 

(Signed) 

William  H.  Seward. 


(Inclosure  13  in  Xo.  I.) 

Mr.  Welles  to  Mr.  Seward . 

Washington,  May  11th,  1861.  ; 

Sir,  In  answer  to  Lord  Lyons5  letter  of  the  9th  instant, 
I  have  the  honor  to  inform  you  that  neutral  vessels  will  he 
allowed  fifteeii^jlajs_ to  jeav e  port  after  the  actual  estab¬ 
lishment  of  the  blockade,  whether  such  vessels  are  with  op 
without  cargoes. 

I  have,  &c., 

(Signed)  Gideon  Welles. 


(In closure  II  in  Xo.  I.) 

Lord  Lyons  to  Mr.  Seward. 

Washington,  May  9th,  1S6L 

Sir. — I  beg  to  thank  you  for  your  note  of  this  day’s  date, 
relative  to  the  case  of  the  Hiawatha ,  a  British  ship  now  at 
Citv  Point  in  Virginia. 

You  have  done  me  the  honor  to  send  to  me  therewith  a 
copy  of  a  letter  from  the  Secretary  of  the  Havy,  in  which 
it  is  stated  that  “  fifteen  days  have  been  specified  as  a  limit 
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for  neutrals  to  leave  the  ports  after  actual  blockade  has 
commenced,  with  or  without  cargo.” 

In  order  to  avoid  all  possible  mistake  with  regard  to  the 
Hiawatha ,  as  well  as  to  future  cases  of  the  same  kind,  I 
veture  to  request  you  to  inform  me  whether  I  am  right  in 
concluding,  from  the  statement  just  quoted,  that  the  date 
of  the  shipment  of  the  cargo  is  immaterial  and  that  vessels 
leaving  the  ports  before  the  expiration  of  the  fifteen  days 
will  be  allowed  to  proceed  with  their  cargoes,  whether 
such  cargoes  were  shipped  before  or  after  the  actual  be¬ 
ginning  of  the  effective  blockade. 

I  have,  &c., 

(Signed)  Lyons. 


(Inclosure  15  in  ISTo.  4.) 

Mr.  Seward  to  Lord  Lyons. 

Washington,  May  11th,  1861. 

My  Lord, — I  have  the  honor  to  acknowledge  the  receipt 
of  your  note  of  the  Itli  instant,  in  which  application  is 
made  for  certain  information  regarding  the  blockade,  and 
to  transmit  to  you  herewith  the  copy  of  a  letter  of  this  date 
from  the  Secretary  of  the  Navy,  to  whom  the  matter  was 
referred,  in  answer  to  your  inquiry. 

I  have,  &c., 

(Signed)  William  H.  Sew^ard. 


(Inclosure  16  in  No.  4,) 
Mr.  Welles  to  Mr.  Seward . 


Navy  Department,  May  9th,  1S61. 

Sir, — I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  yesterday,  inclosing  a  note  of  Lord  Lyons, 
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relative  to  British  vessels  in  Virginia  waters,  which  it  is 
desired  to  exempt  from  the  operation  of  the  blockade,  and 
inquiring  when  the  blockade  of  the  ports  of  Virginia  may 
he  considered  to  have  commenced  ;  also,  “whether  the  ex¬ 
emption  asked  for  by  Lord  Lyons  may  with  propriety  he 
granted.” 

In  answer  to  the  inquiry,  I  beg  leave  to  refer  you  to  a 
copy,  herewith  inclosed,  of  the  notice  issued  by  Flag  Officer 
Prendergrast  on  the  SOth  of  April,  warning  all  persons  that 
he  had  a  sufficient  force  to  carry  into  effect  the  blockade. 
This  notice  was  sent  to  the  Baltimore  and  Vorfolk  papers, 
and  by  one  or  more  of  them  published. 

Fifteen  days  have  been  specified  as  a  limit  for  neutrals  to 
leave  the  ports,  after  actual  blockade  has  commenced,  with 
or  without  cargo,  and  there  are  yet  remaining  five  or  six 
days  for  neutrals  to  leave.  With  proper  diligence  on  the 
part  of  persons  interested,  I  see  no  reason  for  exemption  to 
anv. 

I  am,  Ac., 

(Signed)  Gideon  Welles. 


(Inclosure  17  in  Ffo.  4.) 
proclamation. 

To  all  whom  it  may  concern  : 

I  hereby  call  attention  to  the  proclamation  of  his  Excel¬ 
lency  Abraham  Lincoln,  President  of  the  United  States, 
under  date  of  the  27th  April,  1861,  for  an  efficient  blockade 
of  the  ports  of  Virginia  and  JSTorth  Carolina,  and  warn  all 
persons  interested  that  I  have  a  sufficient  naval  force  there 
for  the  purpose  of  carrying  out  that  proclamation. 

All  vessels  passing  the  Capes  of  Viginia,  coming  from  a 
distance  and  ignorant  of  the  proclamation,  will  be  warned 
off,  and  those  passing  Fortress  Monroe  will  be  required  to 


anchor  under  the  guns  of  the  fort  and  subject  themselves 
to  an  examination. 

United  States  Flag-Ship  Cumberland ,  ) 

Off  Fortress  Monroe,  V 

Yirginia,  April  30th,  1801.  j 

(Signed) 

G.  J.  Pendergrast, 

Commanding  Home  Squadron. 


(Inclosure  18  in  No.  4.) 

Lord  Lyons  to  Mr.  Seward. 

Washington,  May  11th,  1861. 

Sir, — I  beg  to  offer  you  my  thanks  for  the  answer  which 
you  have  been  so  good  as  to  make  this  morning  to  the  note 
which  I  had  the  honor  to  address  to  you  the  day  before 
yesterday.  I  stated  in  that  note  that  in  order  to  avoid  all 
possible  mistake,  either  with  regard  to  the  particular  vessel 
to  which  it  related,  or  with  regard  to  future  cases  of  the 
same  kind,  I  ventured  to  request  you  to  inform  me  whether 
I  was  right  in  concluding  that  the  date  of  the  shipment  of 
the  cargo  was  immaterial,  and  that  vessels  leaving 
blockaded  ports  within  fifteen  days  from  the  actual  com¬ 
mencement  of  the  effective  blockade  would  be  allowed  to 
proceed  with  their  cargoes,  whether  such  cargoes  were 
shipped  before  or  after  the  commencement  of  the  blockade. 

You  have  been  so  obliging  as  to  send  me  a  letter  from 
the  Secretary  of  the  Navy,  written  this  morning,  in  answer 
to  the  note  I  have  just  quoted,  and  stating  that  vessels  will 
be  allowed  fifteen  days  to  leave  port  after  the  actual  com¬ 
mencement  of  the  blocdake,  whether  such  vessels  are  with 
or  without  cargoes. 

I  have,  consequently,  instructed  Her  Majesty’s  consuls 
to  advise  Masters  of  British  vessels  that  they  are  at  liberty 
to  take  cargo  on  board  as  well  after  as  before  the  com¬ 
mencement  of  the  blockade,  and  that  they  will  be  allowed 
fifteen  days  to  go  to  sea,  whether  with  or  without  cargoes, 
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and  whether  their  cargoes  he  shipped  before  or  after  the 
actual  commencement  of  the  effective  blockade. 

Repeating  my  thanks  to  you  for  promptly  enabling  me 
to  communicate  to  those  concerned  information  so  import¬ 
ant  to  their  interests, 

I  have,  Ac., 

(Signed)  Lyons. 


(Inclosure  19  in  bio.  4.) 

Lord  Lyons  to  Her  Majesty's  Consuls  at  New  Orleans , 
Charleston ,  Richmond ,  Galveston ,  Savanah  and  Mobile. 

(Extract.)  Washington,  May  11th,  1801. 

Neutral  vessels  will  be  allowed  fifteen  days  to  leave  port 
after  the  actual  commencement  of  the  blockade,  whether 
such  vessels  are  with  or  without  cargoes,  and  whether  the 
cargoes  are  shipped  before  or  after  the  commencement  of 
the  blockade. 


(Inclosure  lO  in  No.  4.) 

Lord  Lyons  to  Rear-Admiral  Sir  A.  Milne . 

Washington,  May  11th,  1801. 

Sir, — With  reference  to  my  despatch  of  the  27th  ultimo, 
I  have  the  honor  to  inclose  copies  of  the  following  docu¬ 
ments  : 

1.  Proclamation  of  the  President  of  the  United  States, 
dated  April  27th,  announcing  his  intention  to  blockade  the 
ports  of  Virginia  and  North  Carolina. 

2.  Notification  of  the  actual  effective  blockade  of  the 
ports  of  those  States,  issued  on  the  30th  April,  by  Flag 
Officer  Preudergrast  of  the  United  States  Navy.  I  have 
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not  received  intelligence  of*  the  issue  of  any  other  notifica¬ 
tion  announcing  the  actual  commencement  of  an  effective 
blockade. 

3.  A  notice  headed  “  Important  Commercial  Informa¬ 
tion,”  published  in  a  newspaper  which  is  the  organ  of  the 
Administration  and  giving  some  information  respecting 
the  mode  in  which  the  rules  of  blockade  will  be  applied. 

4.  A  list  of  the  vessels  of  which  the  blockading  squadron 
is  to  be  composed,  taken  from  the  New  York  Herald 
newspaper  of  the  4th  instant  I  cannot  vouch  for  the  cor¬ 
rectness  of  this  last  document,  but  it  may  serve  to  give  an 
approximate  idea  of  the  amount  and  character  of  the  force 
to  be  employed. 

The  general  result  of  inquiries  made  by  me  or  other 
Foreign  Ministers  here,  as  to  the  manner  in  which  the 
blockade  will  be  conducted,  appears  to  be — 

1.  That  the  date  of  the  commencement  of  the  blockade 
in  each  locality  will  be  fixed  by  the  issue  of  a  notice  by 
the  commanding  officer  of  the  squadron  appointed  to  block¬ 
ade  it.  It  does  not,  however,  appear  to  be  intended  that 
such  notice  shall  be  officially  communicated  to  the  Gov¬ 
ernments  of  neutral  nations  or  to  their  representatives  in 
this  country. 

2.  That  fifteen  days  from  the  beginning  of  the  effective 
blockade  will  be  allowed  in  every  case  for  neutral  vessels, 
already  in  port,  to  put  to  sea. 

3.  That  until  the  fifteen  days  have  expired,  neutral  ves¬ 
sels  will  be  allowed  to  come  out  with  or  without  cargoes, 
and  wThether  their  cargoes  were  shipped  before  or  after  the 
commencement  of  the  blockade. 

4.  That,  except  in  the  last-mentioned  particular,  the 
ordinary  rules  of  blockade  will  be  strictly  enforced. 

5.  The  armed  vessels  of  the  neutral  States  will  have  the 
right  to  enter  and  depart  from  the  blockaded  ports. 
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I  continue  to  be  of  opinion  that,  provided  the  blockade 
be  effective,  and  be  carried  on  in  conformity  with  the  Law 
of  Nations,  we  have  no  other  course,  in  the  absence  of 
positive  instructions  from  Her  Majesty’s  Government,  than 
to  recognize  it. 

I  have,  &e., 

(Signed)  Lyoys. 


THE  DICKENSON,  HAY  &  HARRIOT,  Page  I. 


Extracts  from  16  Geo.  Ill,  ch.  5,  ( quarto  edition,)  upon 
which  the  decision  in  The  Dickenson  was  based. 
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An  Act  to  prohibit  all  trade  and  intercourse  with  the  Colonies  of 
New  Hampshire,  Massachusetts  Bay,  Rhode  Island,  Connecticut, 
New  York,  New  Jersey,  Pennsylvania,  the  three  lower  counties  in 
Delaware,  Maryland,  Virginia,  North  Carolina,  South  Carolina  and 
Georgia,  during  the  continuance  of  the  present  rebellion  within  the 
said  Colonies  respectively;  for  repealing  an  act  made  in  the  14th 
year  of  the  reign  of  his  present  Majesty  to  discontinue  the  landing 
and  discharging,  lading  or  shipping  of  goods,  wares  and  merchandise 
at  the  town  and  within  the  harbor  of  Boston,  in  the  Province  of  Mas¬ 
sachusetts  Bay;  and  also  two  acts  made  in  the  last  session  of  Parlia¬ 
ment  for  restraining  the  trade  and  commerce  of  the  Colonies  in  the 
said  acts  respectively  mentioned  ;  and  to  enable  any  person  or  per¬ 
sons  appointed  and  authorized  by  His  Majesty  to  grant  pardons,  to 
issue  proclamations  in  the  cases  and  for  the  purposes  therein  men¬ 
tioned. 

Whereas  many  persons  in  the  Colonies  of  New  Hampshire,  Massachu¬ 
setts  Bay,  Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Penn¬ 
sylvania,  the  three  lower  counties  in  Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina  and  Georgia,  have  set  themselves  in 
open  rebellion  and  defiance  to  the  just  and  legal  authority  of  the  King 
and  Parliament  of  Great  Britain,  to  which  they  ever  have  been  and 
of  right  ought  to  be  subject,  and  have  assembled  together,  in  armed 
force,  engaged  His  Majesty’s  troops,  and  attacked  his  forts ;  have 
usurped  the  powers  of  Government,  and  prohibited  all  trade  and 
commerce  with  this  Kingdom  and  the  other  parts  of  His  Majesty’s 
dominions.  For  the  more  speedy  and  effectually  suppressing  such 
wicked  and  daring  designs,  and  for  preventing  any  aid,  supply  or  as¬ 
sistance  being  sent  thither  during  the  continuance  of  the  said  rebel¬ 
lious  and  treasonable  commotions  :  Be  it,  therefore,  declared  and  en¬ 
acted  by  the  King’s  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords,  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  all  manner  of  trade  and  commerce  is  and  shall  be  prohibited 
with  the  Colonies  of  New  Hampshire,  Massachusetts  Bay,  Rhode 
Island,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  the  three 
lower  counties  in  Delaware,  Maryland,  Virginia,  North  Carolina,  South 
Carolina,  and  Georgia,  and  that  all  ships  and  vessels  of  and  belonging 
to  the  inhabitants  of  the  said  Colonies,  together  with  their  cargoes, 
apparel,  and  furniture,  and  all  other  ships  and  vessels  whatsoever, 
together  with  their  cargoes,  apparel  and  furniture  which  shall  be 
found  trading  in  any  port  or  place  of  the  said  Colonies  or  going 
to  trade,  or  coming  from  tradiug  in  any  such  port  or  place,  shall  be¬ 
come  forfeited  to  His  Majesty,  as  if  the  same  were  the  ships  and 
effects  of  open  enemies,  and  shall  be  so  adjudged,  deemed  and 
taken  in  all  Courts  of  Admiralty  and  in  all  other  Courts  whatsoever. 
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Provided  always,  and  it  is  hereby  further  enacted  and  declared  by 
the  authority  aforesaid,  that  nothing  in  this  act  shall  extend  or  be  con¬ 
strued  to  extend  to  such  ships  and  vessels  as  shall  be  actually  re¬ 
tained  or  employed  in  His  Majesty’s  service,  or  to  such  ships  and 
vessels  as  shall  be  laded  with  provisions  for  the  use  of  His  Majesty’s 
fleets,  armies  or  garrisons,  or  for  the  use  of  the  inhabitants  of  any 
town  or  place  garrisoned  or  possessed  by  any  of  His  Majesty’s  troops, 
provided  the  masters  of  such  ships  and  vessels  respectively  shall 
produce  a  license  in  writing  under  the  hand  and  seal  of  the  Lord 
High  Admiral  of  Great  Britain,  for  the  time  being,  or  of  three  or 
more  Commissioners,  for  the  time  being,  for  executing  the  office  of 
the  Lord  High  Admiral  of  Great  Britain,  or  of  the  Commanders  of 
His  Majesty’s  fleets  or  armies,  or  of  the  Governor,  Lieutenant-Gover¬ 
nor  or  Commander-in-Chief  of  any  of  His  Majesty’s  Colonies  or 
Provinces,  not  hereinbefore  mentioned,  specifying  the  voyage  in  which 
such  ship  or  vessel  shall  be  employed,  and  expressing  the  time  for 
which  such  license  shall  subsist  and  be  in  force,  and  also  expressing 
the  quantity  and  species  of  the  said  stores  and  provisions  on  board ; 
and,  if  any  goods,  wares  or  merchandises,  other  than  stores  and  pro¬ 
visions  for  His  Majesty’s  use  or  provisions  for  the  use  of  the  in¬ 
habitants  of  any  town  or  place  garrisoned  and  possessed  by  His  Ma¬ 
jesty’s  troops,  shall  be  found  on  board  such  ships  or  vessels,  (the 
necessary  stores  for  the  ship’s  use,  and  the  baggage  of  the  passengers 
only  excepted,)  in  any  or  either  of  those  cases,  the  said  goods,  wares 
and  merchandises  shall  be  forfeited,  and  shall  and  may  be  seized  and 
prosecuted  in  the  manner  hereinafter  directed. 

III.  And  for  the  encouragement  of  the  officers  and  seamen  of  his 
Majesty’s  ships  of  war,  be  it  further  enacted  that  the  Flag  Officers, 
Captains,  Commanders  and  other  Commissioned  officers  in  his  Ma¬ 
jesty’s  pay,  and  also  the  seamen,  marines  and  soldiers  on  board  shall 
have  the  sole  interest  and  property  of  and  in  all  and  every  such  ship, 
vessel,  goods  and  merchandise  which  they  shall  seize  and  take,  (being 
first  adjudged  lawful  prize  in  any  of  his  Majesty’s  Courts  of  Admir¬ 
alty,)  to  be  divided  in  such  proportions  and  in  such  manner  as  his 
Majesty  shall  think  fit  to  order  and  direct  by  proclamation  or  procla¬ 
mations  hereafter  to  be  issued  for  those  purposes. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  it 
shall  and  may  be  lawful  to  and  for  the  said  Flag  Officers,  Captains 
and  Commanders  respectively,  to  cause  to  be  taken  or  put  on  board 
any  of  his  Majesty’s  ships  or  vessels  of  war,  or  on  board  any  other 
ships  or  vessels,  all  and  every  the  masters,  crews  and  other  persons 
who  shall  be  found  on  board  such  ship  and  ships,  as  shall  be  seized 
and  taken  as  prize  as  aforesaid,  and  also  to  enter  the  names  of  such 
of  the  said  marines  and  crews  upon  the  book  or  books  of  his  Ma¬ 
jesty’s  said  ships  or  vessels,  as  they,  the  said  Flag  Officers,  Captains 
and  Commanders  shall  respectively  think  fit ;  from  the  time  and  times 
of  which  said  entries  respectively,  the  said  mariners  and  crews  shall  be 
considered,  and  they  are  hereby  declared  to  belong  to,  and  be  as  much 
in  the  service  of  his  Majesty,  to  all  intents  and  purposes,  as  if  the  said 
mariners  and  crews  had  entered  themselves  voluntarily  to  serve  on 
board  his  said  ships  and  vessels  respectively ;  and  also  that  it  shall 
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and  may  be  lawful  to  and  for  the  said  Flag  Officers,  Captains  and 
Commanders  respectively  to  detain  or  cause  to  be  detained  and  kept 
the  masters  and  other  persons,  and  also  such  others  of  the  mariners 
and  crews  of  the  said  prize  ships  as  shall  not  be  entered  upon  the 
books  of  his  Majesty’s  ships  or  vessels  of  war  as  aforesaid,  in  and  on 
board  any  ship  or  ships,  vessel  or  vessels  whatsoever,  until  the  arrival 
of  such  last  mentioned  ships  or  vessels  in  some  port  in  Great  Britain 
or  Ireland,  or  in  any  port  of  America  not  in  rebellion  ;  and  upon 
the  arrival  of  those  ships  or  vessels  in  any  such  port,  the  commanders 
thereof  are  hereby  respectively  authorized  and  required  immediately 
to  set  the  said  last  mentioned  mariners  and  crews,  and  also  the  said 
masters  and  others  at  liberty  on  shore  there. 

V.  And  for  the  more  speedy  proceeding  to  condemnation  or  other 
determination  of  any  prize,  ship,  or  vessel  goods  or  merchandises  to 
be  taken  as  aforesaid,  and  for  lessening  the  expenses  that  have  been 
usual  in  such  cases,  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  Judge  or  Judges  of  such  Court  of  Admiralty,  or  other  per¬ 
son  or  persons  thereto  authorized,  shall,  within  the  space  of  five  days 
after  request  to  him  or  them  for  that  purpose  made,  finish  the  usual 
preparatory  examinations  of  the  persons  usually  examined  in  such 
cases,  in  order  to  prove  the  capture  to  be  lawful  prize,  or  to  enquire 
whether  the  same  be  lawful  prize  or  not ;  and  that  the  proper  moni¬ 
tion  usual  in  such  cases  shall  be  issued  by  the  person  or  persons  proper 
to  issue  the  same,  and  shall  be  executed  in  the  usual  manner  by 
the  person  or  persons  proper,  to  execute  the  same  within  the  space  of 
three  days  after  the  request  in  that  behalf  made ;  and  in  case  no 
claim  of  such  capture,  ship,  vessel  or  goods  shall  be  duly  entered  or 
made  in  the  usual  form,  and  attested  upon  oath,  giving  twenty  days’ 
notice  after  the  execution  of  such  monition  or  if  there  be  such 
claim,  and  the  claimant  or  claimants  shall  not  within  five  days  give 
sufficient  security,  (to  be  approved  of  by  such  Court  of  Admiralty,) 
to  pay  double  costs  to  the  captor  or  captors  of  such  ship,  vessel  or 
goods  in  case  the  same  so  claimed  shall  be  adjudged  lawful  prize, 
that  then  the  Judge  or  Judges  of  such  Court  of  Admiralty  shall 
(upon  producing  to  him  or  them  the  said  examinations  or  copies 
thereof,  and  upon  producing  to  him  or  them,  upon  oath,  all  papers 
and  writing  which  shall  have  been  found,  taken  in  or  with  such  cap¬ 
ture,  or  upon  oath  made  that  no  such  papers  or  writings  were  found), 
immediately  and  without  further  delay  proceed  to  sentence,  either  to 
discharge  and  acquit  such  capture  or  to  adjudge  and  condemn  the 
same  as  lawful  prize,  according  as  the  case  shall  appear  to  him  or  them 
upon  perusal  of  such  preparatory  examinations  and  also  of  the 
other  last-mentioned  papers  and  writings  found,  taken  in  or  with 
such  capture,  if  any  such  papers  or  writings  shall  be  found  ; 
and  in  case  such  claim  shall  be  duly  entered  and  made,  and 
security  given  thereon  according  to  the  tenor  and  true  meaning 
of  the  act,  and  there  shall  appear  no  occasion  to  examine 
any  witnesses  other  than  what  shall  be  near  to  such  Court  of 
Admiralty,  that  then  such  Judge  or  Judges  shall  forthwith  cause 
such  witnesses  to  be  examined  within  the  space  of  ten  days  after  such 
claim  made  and  security  given,  and  proceed  to  such  sentence  as  afore. 
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said  touching  such  capture.  But  in  case,  on  making  or  entering  such 
claim,  and  the  allegation  and  oath  thereon,  or  the  producing  such 
papers  or  writings  as  shall  have  been  found  or  taken  in  or  with  such 
capture  or  upon  the  said  preparatory  examinations,  it  shall  appear 
doubtful  to  the  Judge  or  Judges  of  such  Court  of  Admiralty  whether 
such  capture  be  lawful  prize  or  not,  and  it  shall  appear  necessary,  ac¬ 
cording  to  the  circumstances  of  the  case,  for  the  clearing  and  deter¬ 
mining  such  doubt,  to  have  an  examination,  upon  pleadings  given  in 
by  the  parties,  and  admitted  by  the  Judge,  of  witnesses  that  are  re¬ 
mote  from  such  Court  of  Admiralty,  and  such  examination  shall  be 
desired,  and  that  it  be  still  insisted  on,  on  behalf  of  the  captors  that  the 
said  capture  is  lawful  prize,  and  the  contrary  be  still  persisted  in  on 
the  claimant’s  behalf,  that  then  the  said  Judge  or  Judges  shall  forth¬ 
with  cause  the  said  capture  to  be  appraised  by  persons  to  be  named 
by  the  parties  and  appointed  by  the  Court  and  sworn  truly  to  ap¬ 
praise  the  same  according  to  the  best  of  their  skill  and  knowledge, 
for  which  purpose  the  said  Judge  or  Judges  shall  cause  the  goods 
found  on  board  to  be  unladen,  and — an  inventory  thereof  being  first 
taken  by  the  Marshal  of  the  Admiralty  or  his  deputy — shall  cause  all 
such  parts  of  the  goods  and  merchandise  as  are  perishable  commodi¬ 
ties  to  be  sold  by  public  sale,  for  the  clear  amount  of  which  only  the 
captors  shall  be  answerable  to  the  claimants,  and  the  remainder  of 
them  to  be  put  into  proper  warehouses  with  separate  locks  of  the  Col¬ 
lector  and  Comptroller  of  the  Customs,  and  where  there  is  no  Comp 
troller,  of  the  naval  officer  and  the  agents  or  persons  employed  by 
the  captors  and  claimants,  at  the  charge  of  the  party  or  parties  desir¬ 
ing  the  same  ;  and  shall,  after  such  appraisement,  make,  and  within 
the  space  of  fourteen  days  after  the  making  of  such  claim,  proceed  to 
take  good  and  sufficient  security  from  the  claimants  to  pay  the  captors 
the  full  value  thereof,  according  to  such  appraisement,  in  case  the  same 
shall  be  adjudged  lawful  prize  ;  and  shall  also  proceed  to  take  good 
and  sufficient  security  from  the  captors  to  pay  such  costs  as  the  Court 
shall  think  proper,  in  case  such  ship  shall  not  be  condemned  as  law¬ 
ful  prize;  and  after  such  securities  duly  given,  the  said  Judge  or 
Judges  shall  make  an  interlocutory  order  for  releasing  or  delivering 
the  same  to  such  claimant  or  claimants,  or  his  or  their  agents,  and 
the  same  shall  be  actually  released  or  delivered  accordingly. 

VI.  And  it  is  hereby  further  enacted  by  the  authority  aforesaid, 
that  if  any  claimant  or  claimants  shall  refuse  to  give  such  security, 
the  Judge  or  Judges  shall  cause  the  captor  or  captors  in  like  manner 
to  give  good  and  sufficient  security  to  pay  the  said  claimant  or  claim¬ 
ants  the  full  value  thereof  according  to  the  appraisement  in  case  any 
such  capture  or  captures  shall  be  adjudged  not  to  be  lawful  prize, 
and  the  said  Judge  or  Judges  shall  thereupon  proceed  to  make  an 
interlocutory  order  for  the  releasing  and  delivering  the  same  to  the 
said  captor  or  captors  or  their  agents. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all 
books,  papers,  and  writings  found  in  any  ship  or  vessel,  taken  as 
prize,  shall,  without  delay,  upon  the  oath  of  the  captor,  be  brought 
,into  the  Registry  of  the  Court  of  Admiralty,  wherein  such  ship  or 
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vessel  may  be  proceeded  against  in  order  to  condemnation  ;  but  that 
such  only  of  such  books,  papers  and  writings  shall  be  made  use  of 
and  translated,  as  shall  be  agreed  or  insisted  upon  by  the  proctors  of 
the  several  parties,  captors  or  claimants  or,  in  case  of  no  claim,  by 
the  captor  or  register  to  be  necessary  for  ascertaining  the  property  of 
such  ship  or  vessel  and  the  cargo  thereof,  and  the  destination  of  the 
voyage. 

VIII.  All  captures  brought  into  any  of  his  Majesty’s  dominions  in 
America,  to  be  under  the  care  of  the  collectors,  Ac. 

IX.  Pi  •oviso. 

X.  Any  judge  or  other  officer,  neglecting  his  duty,  to  forfeit  £500. 

XI.  No  register,  Ac.,  in  any  Court  of  Admiralty,  shall  act  as 
advocate,  Ac.,  on  penalty  of  forfeiting  his  office. 

XII.  Fees  to  be  taken  by  the  officers  in  the  Courts  of  Vice  Ad* 
miralty. 

XIII.  Parties  dissatisfied  may  appeal  to  commissioners  within  14 
days  after  sentence. 

XIV.  Execution  of  any  sentence  not  to  be  suspended  by  reason  of 
appeal,  Ac. 

XV.  Person  appealing,  Ac.,  must  enter  their  claim. 

XVI.  Penalty  on  officers,  seamen,  Ac.,  who  shall  embezzle  money, 
jewels,  Ac ,  belonging  to  any  prize. 

XVII.  Appraisements  and  sales  of  prizes  t)  be  made  by  agents 
appointed  by  flag  officers,  Ac. 

XVIII.  Agents  shall  register  their  letters-of-attorney  within  six 
months  after  sentence  of  condemnation,  or  forfeit  £500. 

XIX.  Proviso. 

XX.  Manner  of  giving  public  notifications  after  sale  of  prizes. 

XXI.  Agent  for  appraisement  or  sale  of  prizes,  neglecting  his 
duty,  shall  forfeit  £100.  Collector,  Ac.,  neglecting  his  duty,  shall 
forfeit  £100. 

XXII.  Notifications  in  gazettes,  Ac.,  duly  attested  and  registered, 
shall  be  good  evidence  in  law,  Ac. 

XXIII.  Proviso. 

XXIV.  Provided  always  and  be  it  further  enacted,  by  the  au¬ 
thority  aforesaid,  that  if  any  ship,  vessel  or  boat,  taken  as  Prize  and 
any  goods  therein,  shall  appear  and  be  proved  in  the  High  Court  of 
Admiralty  or  Vice-Admiralty  Court  to  have  belonged  to  any  of  his. 
Majesty’s  subjects  of  Great  Britain  or  Ireland,  or  any  of  the  Domin¬ 
ions  and  Territories  remaining  and  continuing  in  their  allegiance  to  the 
King,  and  under  his  Majesty’s  Protection,  which  were  before  taken 
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or  surprised  by  any  of  his  Majesty’s  rebellious  Colonies  or  Planta- 
tions  before  mentioned,  and  at  any  time  afterwards  again  surprised 
and  retaken  from  his  Majesty’s  said  rebellious  Colonies  or  Plantations, 
by  any  of  his  Majesty’s  ships  of  war,  or  the  ship,  vessel  or  boat,  under 
his  Majesty’s  protection  and  obedience,  that  then  such  ships,  vessels, 
boats  and  goods,  and  every  such  part  and  parts  thereof,  as  aforesaid, 
formerly  belonging  to  such  his  Majesty’s  Subjects  remaining  and  con¬ 
tinuing  under  his  protection,  shall,  in  all  cases,  be  adjudged  to  be 
restored  and  shall  be,  by  decree  of  the  said  High  Court  of  Admiralty 
or  Vice-Admiralty  Court,  accordingly  restored  to  such  former  owner 
or  owners  or  proprietors,  he  or  they  paying  for  and  in  lieu  of  salvage, 
(if  retaken  from  the  rebels)  one-eighth  part  of  the  true  value  of  the 
vessels,  boats  and  goods  respectively  so  to  be  restored,  which  salvage 
shall  be  answered  and  paid  to  the  captains,  officers  and  seamen,  to 
be  divided  in  such  manner  as  before  in  this  act  is  directed,  touching 
the  share  of  prizes  belonging  to  the  Flag-officers,  Captains,  officers, 
seamen,  marines  and  soldiers. 

XXV.  Persons  withdrawing  themselves  from  his  Majesty’s  service 
forfeit  their  share  of  prize  money,  which  shall  be  applied  to  the  use  of 
Greenwich  Hospital. 

XXVI.  Proviso. 

XXVII.  Agents,  who  shall  sell  any  prize,  to  transmit  to  the  treas¬ 
urer  of  Greenwich  Hospital  a  true  state  of  the  produce  of  such 
prize,  &c. 

XXVIII.  Persons,  &c ,  neglecting  to  deliver  true  accounts  to  the 
treasurer,  &c.,  or  not  paying  in  all  money  remaining  in  his  hands 
after  three  years  shall  forfeit  £100. 

XXIX.  No  wilful  fraud  to  be  used  in  balancing  accounts,  on 
penalty  of  £100. 

XXX.  Registers  in  Courts  of  Admiralty,  shall  enter  all  Letters  of 
Attorney,  exhibited  by  agents,  &c.,  within  14  days,  and  deliver  copies 
thereof  twice  in  every  year,  to  the  treasurer,  &c.,  or  forfeit  £100. 

XXXI.  Registers  of  Admiralty  Courts  to  make  out  yearly  lists  of 
all  Letters  of  Attorney  registered  there,  and  transmit  them  to  the 
treasurer  of  Greenwich  Hospital,  on  penalty  of  £500. 

XXXII.  True  copies  of  Letters  of  Attorney,  &c.,  shall  be  sufficient 
evidence  of  the  agency  of  the  persons  to  whom  they  aro  made. 

XXXIII.  Agents  not  liable  to  be  sued  by  any  person  who  shall 
be  made  run  from  his  Majesty’s  servioe  in  the  lists  of  officers,  seamen, 
&c.,  unless  he  produce  a  certificate  of  his  R  being  taken  off. 

XXXIV.  Proviso. 

XXXV.  This  act  not  to  extend  to  vessels  which  shall  have  sailed 
for  Great  Britain  or  Ireland  from  the  West  Indies;  on  or  before  March. 
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XXXVI.  Certificates  to  continue  in  force  for  six  months.  Master, 
&c.,  upon  his  arrival  in  Great  Britain  or  Ireland,  to  deliver  up  his 
certificate  to  the  collector,  (fee.,  on  forfeiture  of  £100  penalty  in  giving 
a  false  certificate  or  counterfeiting,  or  altering  any  certificate,  &c. 
Penalties,  how  to  be  recovered. 

XXXVII.  This  act  not  to  extend  to  vessels  cleared  out  from  Great 
Britain  or  Ireland  before  Jan.  1,  1776,  and  bound  to  the  West  In¬ 
dies,  &c.,  if  two-thirds  of  the  owners  are  his  mejesty’s  subjects  resid¬ 
ing  in  Great  Britain,  Ireland,  or  the  British  Sugar  Islands. 

XXXVIII.  This  act  not  to  extend  to  any  vessel  cleared  out  from 
the  colonies  for  Great  Britain,  <fcc.,  on  or  before  Jan.  1,  1776,  nor  to 
goods  shipped  for  remittances  to  Great  Britain,  (fee.,  before  Dec.  21, 
1775. 

XXXIX.  Not  to  extend  to  any  vessel  the  property  of  the  colonists 
which,  on  or  before  Jan.  1,  1776,  shall  have  sailed  from  any  port  in 
Europe  where  she  might  lawfully  trade,  (fee. 

XL.  Nor  to  any  vessel  belonging  to  the  Island  of  Nantucket  em¬ 
ployed  in  the  whale  fishery  and  fitted  out  before  December  1, 
1775,  &c. 

XLI.  Seizing  of  persons,  Vessels,  (fee.,  during  the  rebellion  and  be¬ 
fore  the  passing  of  this  act,  shall  be  deemed  legal  limitation  of  ac- 
t  ons.  General  issue.  Treble  costs. 

XLI1.  Acts  of  14  Geo.  III.,  cap.  19,  and  15  Geo.  III.,  cap.  10,  re¬ 
pealed. 

XLIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
this  Act,  so  far  as  the  same  relates  to  the  capture  and  forfeiture  of 
ships  and  vessels  belonging  to  the  inhabitants  of  the  above-mentioned 
colonies,  shall,  except  in  the  cases  hereinbefore  mentioned,  commence 
and  be  in  force  from  and  after  the  first  day  of  January,  one  thousand 
seven  hundred  and  seventy-six ;  and  so  far  as  the  same  relates  to  the 
capture  and  forfeiture  of  all  other  ships  and  vessels  that  shall  be  found 
going  to  trade  in  or  at  any  of  the  said  colonies  from  and  after  the 
first  day  of  February,  one  thousand  seven  hundred  and  seventy-six* 
and  so  far  as  the  same  relates  to  the  capture  and  forfeiture  of  all 
other  ships  and  vessels  that  shall  be  found  trading  in  or  at  any  of 
the  said  colonies,  or  bound  and  trading  from  any  port  or  place  in  the 
same,  from  and  after  the  twenty-fifth  day  of  March,  one  thousand 
seven  hundred  and  seventy  six,  and  shall  continue  to  be  in  force  so 
long  as  the  said  colonies  respectively  shall  remain  in  a  state  of  rebel¬ 
lion. 

XLIV.  Provided  always,  nevertheless,  and  it  is  hereby  enacted  by 
the  authority  aforesaid,  That,  in  order  to  encourage  all  well-affected 
persons  in  any  of  the  said  colonies  to  exert  themselves  in  suppressing 
the  rebellion  therein,  and  to  afford  a  speedy  protection  to  those  who 
are  disposed  to  return  to  their  duty,  it  shall,  and  may  be  lawful  to 
and  for  any  person  or  persons,  appointed  and  authorized  by  his  Maj¬ 
esty,  to  grant  a  pardon  or  pardons  to  any  number  or  description  of 
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persons  by  proclamation,  in  his  Majesty’s  name,  to  declare  any  colony 
or  province,  colonies  or  provinces,  or  any  county,  town,  port,  district 
or  place  in  any  colony  or  province,  to  be  at  the  peace  of  his  Majesty, 
and  from  and  after  the  issuing  of  any  such  proclamation  in  any  of  the 
aforesaid  colonies  or  provinces,  or  if  his  majesty  shall  be  graciously 
pleased  to  signify  the  same  by  his  royal  proclamation,  then,  from  and 
after  the  issuing  of  such  proclamation,  this  act,  with  respect  to  such 
colony  or  province,  colonies  or  provinces,  county,  town,  port,  district 
or  place  shall  cease,  determine  and  be  utterly  void ;  and  if  any  cap¬ 
tures  shall  be  made  after  the  date  and  issuing  of  such  proclamation, 
of  any  ships  or  vessels  and  their  cargoes,  belonging  to  the  inhabitants 
of  any  such  colony  or  province,  colonies  or  provinces,  county,  town, 
port,  district  or  place  or  of  any  ships  trading  to  or  from  such  colony 
or  province,  colonies  or  provinces  respectively,  the  same  shall  be  re¬ 
stored  to  the  owners  of  such  ships  or  vessels,  upon  claim  being  enter¬ 
ed  and  due  proof  made  of  their  property  therein,  and  the  captors 
shall  not  be  liable  to  any  action  for  seizing  or  detaining  the  said  ships 
or  vessels  or  their  cargoes,  without  proof  being  made  that  they  had 
actual  notice  of  such  proclamation  having  been  issued. 

XLV.  Provided  always,  that  such  proclamation  or  proclamations 
shall  not  discharge  or  suspend  any  proceeding  upon  any  capture  of 
any  such  ship  or  vessel  made  before  the  date  and  issuing  thereof. 
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